Beyond Brief Writing

Writing:

somewhere between
torture and fun.




‘AllL | want to do at
the end of the day
is curl up in bed
and enjoy a goool
brief ”

-SAID NO ONE, EVER



The reader is
an impatient
bird, perched
on the thin
edge of
distraction or
sleep.

-On Writing Well
William Zinsser



Courts are busy

In FY2020* there were ....

Courts of Appeals

e 3450 new writs
e 1,043 new PDRs

* 618 new original
proceedings

e 3631 new criminal
cases

e 5074 new civil

*Source: Office of Court Administration, FY20 Annual Statistical Report



http://chrome-extension:/efaidnbmnnnibpcajpcglclefindmkaj/viewer.html?pdfurl=https%3A%2F%2Fwww.txcourts.gov%2Fmedia%2F1451853%2Ffy-20-annual-statistical-report_final_mar10_2021.pdf&clen=4232935&chunk=true

Courts are busy

8500 Total cases
-1000 dismiss'd (12% rate) Courts of Appeals
7500 briefed cases -
x 1 hr reading (each

advocate uses
limit = 15,000

words @ 250/min) o
7500 hrs/year * 3,631 new criminal

CdSes

312 days * 5,074 new civil




Using Visuals




Courts Leading by Example

E i

Videos



Milton v.
State

Milton — 2

protective glass. A copy of the video was included in the record and is

available for viewing on the Court’s website here. Additionally, here are
three screen captures from the video that were also included in the

record:







bhim=elf cut™ as a gang member or associate. CE 35 (motion in limone). At the first

cut-of-presence heaning. the State called the lead detective to sponsor five photos
from Appellant’s Facebook page. 3 ER 121-
red-tinted montage of Appellant’s repeated hand gestures, dered by words

“Money Power Eespect”™ 1 (Jld English font. S 8. State’s Exlubats 9 & 10 showed
HAppellant gestunng. and m State”s Exhibat 11, Appellant gestured beluind a table laxd

out with cash and bags of drugs. 33 8-11. In 5tate’s Exhibat 12, Appellant pointed a

handzun =sidewans at the camera alongside a car and tero other men. one of whom

When the

photo is

what'’s at
Issue

Beham, PD-0638-17




Transports you
to the scene

Consensual Encounter
or
Investigative
Detention

Monjaras v. State, PD-0682-21

again requesting permission to search the Appellant. (State’s Ex. 2, Officer Sallee’s

BWC at 3:47-3:34; Officer Starks’s BWC at 3:46-3:49).




¢ charged offense of murder was defined in TE
as categorized as a first-degree felony.

§ 19.02. Murder
(a) A person commits an offense if he:

(1) intentionally or knowingly causes the
death of an individual;

(2) intends 1o cause serious bodily injury and
commits an act clearly dangerous to human life
that causes the death of an individual; or

(3) commits or attempts to commit a felony,
other than voluntary or involuntary manslaugh-
ter, and in the course of and in furtherance of
the commission or attempt, or in immediate
flight from the commission or attempt, he com-
mits or attempts to commit an act ¢ carly dan-

erous to human life that causes the death of an
individual,

(b) An offense under this section is a felony of the
first degree.
[Aets 1973, 63rd Leg., p. 883, ch. 399, § 1, eff. Jan. 1, 1974;
Acts 1973, EBrd Leg.. p. 1123, ch. 426, art. 2, § 1, eff. Jan. 1,
1974.)

offense, depending on the facts, was voluntar

Harbin, PD-0059-20

CIIaUC SUUUCIT PFassIvlil a PUIIlSIIITCIITTPIIase It

§ 19.02(a), (d); Acts 1993, 73rd Leg., ch. 900 (

16.02. MURDER. (a) In this section:

(1) “Adequate cause”™ means cause that would commonly produce a degree

mmmuwwinammdﬂmwmmﬁcwﬂwo:{:m
of cool reflection.

{8) “Sudden passion” means passion directly caused by and arising oul of provocal

the individual killed or another acting with the person killed which passion arise

time of the offense and is not solely the result of former provocation.

A person commits an offense if he:

(1) intentionally or knowingly causes the death of an individual;

{2) intends to cause serious bodily injury and commits an act clearly dangerous to hun
that causes the death of an Individual; or

(3) commits or sttemptas to commit a felony, other than [weoluntarv—orinvolunis
laughter, and in the course of and in furtherance of the commission or attempt, o
flight from the commisaion or attempt, he commits or attempta to commit an

arly dangerous t¢ human life that causes the death of an individual.

Ezcept as provided by Subsection (d), an [(b)-An] offense under this section is a fel(
e first degree.

At the punishment stage of a trial the defendant may raise the issue as to whether
tha sudden

mlhmmimmﬂgiwg' passion arising from an adegu
e .{fm- - um.qfﬂlml n affirmative by a preponderance of

Showing the historical development of a statute



Text Messages

Ukawuachu, PD-0366-17

fter the sexualzzzzult ¥4 Baczuss the mezning of some of the mezzzges iz contestad

i:iii::usiim of specific contentz will be rezerved for argument The enties nins-pazs

ierhibit. adited only to avoid duplication of meszzpes, ' iz 2= follows:

. Wharals k7 | think that's
whers his takige ms. .

“laking

™ & RE 3.2

ko ) [} "
=04 appears a5 thowgh some of the pages o Comn's Ex 1 mght be owd of order. oo long a

el e fents, Bher oncer mveehd D 1,5 A48 X T 649




Charts in Briefs O




Complex Indictments

Kind of Sexual Mo ?f .
ik Assault penetl:atlng Aggravating Factor
vagina
1 penetrate vagina penis causing s.b.1.7
2 penetrate vagina unknown object | causing s.b.1.
5] penetrate vagina fingers causing s.b.1.
4 penetrate vagina penis place 1n fear of s.b.1.
D penetrate vagina unknown object | place in fear of s.b.1.
6 penetrate vagina fingers place 1n fear of s.b.1.
T penetrate vagina unknown object | deadly weapon
8 penetrate vagina penis deadly weapon
9 penetrate vagina fingers deadly weapon
10 | penetrate mouth - causing s.b.1.
11 | penetrate mouth — place 1n fear of s.b.1.
12 | penetrate mouth i deadly weapon
13 | D’s mouth to V's vagina — causing s.b.1.
14 | D’s mouth to V's vagina e place 1n fear of s.b.1.
15 | D’s mouth to V's vagina . deadly weapon




Complex Transactions

Inmobiliaria Inmobiliaria Predial Inversiones

Tigui S.A. 705 S.A. Motipax S L.OT. S.A -
foo 100% T 100% Profinance
Enterprises
PIMC Cart.
“Seller” “B I'p
uyer
T SLim 4
f!_d' =
d:trunaf 'i"“-l"‘..??q 89
Infiservice
Gullwing S1S0K
International B . COTp '
Corp. Additional $26,000 “ Designated Paying
Agent”
$150K I s
Inversiones (Fundacién ABP. ABP
Emergentes 4 Additional $26,000 Corp., and/or their
S A subsidiaries to fund, if
— necessary)




COMPARE OR
CONTRAST

Testimony

Statute/Charge

Elements

Ms. McNeil Testimony at October 5, 2015,
Hearing (ECF No. 1-4)

Ms. McNeil Testimony at June 4, 2018,
Hearing (ECF No. 1-11)

Witnesses say my son was crawling, begging for
his life

Rodpgers left Christian crawling and begging for
his life

Marcus-you know the moment-you could have
let hitn live

Marcus-you know the moment you could have
let him live

Ms. McNeil Tcsﬁ;nunf at October 5, ZﬂiS.
Hearing (ECF No. 1-4)

Ms. N.EN&I Te;timln_n}r at June 4, 2018,
Hearing (ECF No. 1-11)

Marcus-who made you God? God has been
known to show mercy

Who made you God? God can show mercy

Christian will never be a father; Christian was
24 years old and had no children; he will never
be a grandfather or great-grandfather

[Chnstian] didn’t have any children; he will
never be a father

I will never be a grandmother

I will never be a grandmother

Chnstian was devasted when his sister and
grandmother died; Christian’s sister was his
“best buddy”

Christian lost his other best buddy, my
daughter

One can get over, eventually, losing someone
to natural death; but you can never get over
cold blooded murder

One can get over (inaudible) a natural death but
you can never get over cold-blooded murder




Speedy Trial Claims

Delay Time Reason for Delay Number of Days (245
Frame total)
Jan. 22 — Mar. Motion to dismiss for lack of subject-matter 59
200 jurisdiction
Mar. 21 — Aug. 4 COVID-19 & prohibition on new jury trials 137
Aug. 5 — Sept. Rule 20 evaluations 41
14
Sept. 15 — Sept Insufficient jury pool 8
22




Agency Dredicated Criminal Justice Gemneral Total General Bevene, Criminal Justice
Revense liems Z0H & 2019, Furpuose
respectively
Alloriey Crime Victims " Compensation 320,056,253 Craminal Prosecutions [ivison
Crever al
A Law Enfoncement Acocount £225 605,213 Crimmal Appesls Divison®
Sexusl Amsull Program' Juvenile Crime Intervention®
Crvver mor Crimmal Justice Plannmy Sexus| Asssult £195,423 008 Ant-iamg I'Ju_mu'ru‘

Program
357,166,771 Hehaviorzl Health”
Crime Stopperns A sancs
Bullet-Resistant Vess"
Drug Court
Criminal Justice”

Prostitution Prevention Progrems (2018 338471, 2200

Child Sex Tralfickmg Unit*

! Budget, at I-3.

2

hitps://www texasattorneygeneral.gov/divisions/criminal-justice/criminal-prosecut
ions.

3

https://www texasattorneygeneral .gov/divisions/criminal-justice/criminal-appeals.

4

https://www texasattorneygeneral.gov/divisions/criminal-justice/gan gs-juvenile-ju
stice.

° Budget, at 1-52-53, 1-58, 1-59.
* Budget, at 1-58.
" Budget, at 1-59.

* Budget, at 1-59.

* There are over twenty criminal justice programs in the Governor’s Office.

hitps://gov.texas.gov/organization/cjd/programs.
1k

https://gov.texas.goviuploads/files/organization/financial-services/Operating-Bud
get-FY2018.pdf, at 16.

Agency Dedicate d Criminal Justice CGeneral Tovtal General Bevense, Criminal Justice
Kevense lems 0N & 1019, FPurpose
resgpectively
Court of Judicial snd Courl Persomel Training Fund" 56,535,680 State court of last resort for all criminal
Criminal s !?
Appeals 6,285,681
Courts ol 1% C0OA FY 18 45% af Crmmnal cates fled m FY 18 {only)
Appeals 4380,427-51971,192 comprised 45% of the COAs" docket™
#00A FY 18 45%
3,365,590-81 514,515
oo FY 18 45%
2HI0A54-81.273, 706
4200A FY1R 45
33639M=51513 7490
55004 FY18 45%
6,007,1489=82,703,217
& COA FY 18 45%
1,563 B62=8703,737
THCOA FY 18 45%
1,942 3565874, 060
£ 00A FY1R 45
1,561 860-8T02 839
9004 FY 18 45%
1,944 060=88T74 822
10 COA FY 18 45%
1,613, 505=8726,077
1% 004 FY 18 45%
1,562 875=-8703,293
125004 FY18 45%
1,560 97T7=4702,439
13*C0A FY 18 45%
2R16011=81267,204
14% COA FY 18 45%
4386 229-81 973 88
Tuotal: $17.504 692

2

3

Budget, at IV-3.
TEX. CONST. Art. V, § 5.

Office of Court Administration, Annual Statistical Report for the Texas
Judiciary, Fiscal Year
hitps://www.txcourts.gov/media/ 1443 455/201 8-ar-statistical-final.pdf.

2018, at p.15, available at

Distilling

Comprehensive

Data

Dulin, PD-0856-19




Use PowerPoint to Create
Charts and Graphs




"All right stop
Collaborate and
listen"




Rule 2.2(4), Statewide Electronic
Filing in Criminal Cases

* Rule 3.1D., Technology Standards

An e-filed document
may not contain
embedded multi-media
video, audio, or
programming




Avoid Ethical
Concerns

Cropping

Size alterations
Omitting text

Avoid word count
Private Information
Obscene, offensive,
or pornographic even
if in record

Tex. R. Prof. Responsibility 3.03(a) A lawyer shall
not knowingly: (1) make a false statement of
material fact or law to a tribunal.

Tex. Rule App. P. 9.4(i): Document Length Limits

Tex. R. App. P. 9.10: Privacy Protection for
Documents in Criminal Cases



Treat Photos & Videos
Like Anything Else

...Think about them
Critically

* Fallacy: Image is objective truth
* Interpretation is always involved

* Address angle, timing, lighting,
context



Presenter
Presentation Notes
Because photos and videos offer a layer of objectivity that witnesses don't have ("the camera doesn't lie"), we sometimes equate them with truth. That's why they can be a powerful tool in persuasive brief writing, but there's also a danger that they will play an outsized or misleading role. We tend to be surface-level consumers of images. It's not part of our legal training. Also, we wrongly think others will perceive and interpret them just as we do. The reality is that gleaning meaning from photos and videos involves interpretation whether we acknowledge it or not. There is often hidden advocacy in the use of images—even a chart accentuates similiarities, which you can sometimes effectively refute with your own chart of the differences. A good briefwriter will analyze these visuals in the same critical way we do the text of a statute or our opponent's legal argument. 


Hyperlinks and
Appendices




Hyperlinking Cases

* Technology Standards:

“e-filed documents may not
contain...feature restrictions
including password protection”

constitutional viclation and a violation ofthe Art. 38.23 exclusionary rule. Inthe
case at harthere is anaccepted violation ofthe Texas Constiution. There is only
disagreement as to the sandard of harm to be applied.

In Carpenter, the Supreme Court held that people have a reasonable
expectation of privacy under the Fourth Amendment in cell site location
information and, therefore, a search warrant supported by probable canse is
required to obtainseven ormore days of that mformaton. The decision in Dixon
was based in part on the Court’s earlier decision in Love, and a violation of the

Fourth Amendment. Whateverelse it stands for, Love made clear that consistent

with Riley v California, 573 US_373 (2014), cell phone records are protected
by the Fourth Amendment That they are also protected by the Texas
Constitution has now been decided by this Court.

The Court in Leve held that cell phone records obtined via a subpoena,
rather than a properly issued search warrant, were not admissible. Love, 543
5.W3d at 844. In Pixen the ermor found by the Court of Appeals” ut held to
have been harmless by the Court of Criminal Appeals was the admission of cell

phone records that were obtained without probable cause. Similarly, the emmor

* Scc Divon v, State, 566 5. W 3d 348 (Tex App. - Amanllo 201 ).



Presenter
Presentation Notes
Not every usage of case


Other Uses for Hyperlinks

* Legislative History

* Internal Links to Appendices
How To Video W

Back Button
A'd?b‘e Alt and

For the Reader Left
Arrow



https://www.youtube.com/watch?v=C6ZA0fCpIkc

* Indictment
* Jury Charge
* Judgment

* Unpublished cases
* Out-of-state statutes

e Statute at issue

TrSlETS e e S lE YE iE s,

A PP ENDIX:

CONT AL NI NG
GENERAL DIRECTIONS

i FE o R

BPELLING, READING, and WRITING

ENG L I'F'H

£ H A P 1

Of Srerring and " WriTING,

1. EAD over the ad, gd, and gth Chapters of
this Book, Page 5, Sec. with great Diligence,
and remark how :h:%'uw:!srﬂ:iphl: ongs, apd Lon-
fonants are founded, in different Sorts of Wonde,
Engiijh and Foretrn; and learn 10 write them ac-
cordingly : Obferve where they keep their proper
Sounds, and where they change them.
2, Take particuler Notice what -Levers are fi-
fent, or not pronounced at all { and remember 10



Presenter
Presentation Notes
Lengthy jury charges (give thought) 


Making Strategic Choices




Where to begin . ..




Draft Facts First

Avoid wasted
time by knowing
what you're
dealing with

J

Avoid relying on
faulty memory

Avoid relying on
opposing party's
or court's
rendition




Myth Busting
About Facts

* Fact section is not a replacement
for the appellate court's review of
the record

* You can reference facts in your
analysis that were not previously
mentioned in your fact section

 You don't need an elaborate fact
section for a purely procedural
Issue



Relevance

* Avoid irrelevant facts

* Names & dates suggest
Importance

* Eliminate redundant facts

« Advocacy without argument (Tex.
R. App. P. 38.1(g))



Presenter
Presentation Notes
Adverse Facts—sometimes there is grey area (not really relevant)


Where to
brief

issue-
specific
facts

Statement of Facts

Summary of the
Argument

Argument



Presenter
Presentation Notes
Things to consider with briefing all in statement of facts: 
   -details of offense and procedural facts get lost in lengthy recitation (reader doesn't yet know what's important to remember)
   -facts can get too far removed from later issues 
   -for on screen reading, don't want to require flipping back and forth



Statutory
Construction

Plain Text, Extra-Textual, or Both?
Be prepared for both.

Texas Legislature Online: https://capitol.texas.gov/
Texas State Library and Archives Commission: https://www.tsl.texas.gov/ldn
Texas State Law Library: https://www.sll.texas.gov/
Texas Legislative Reference Library: https://Irl.texas.gov/index.cfm?nomobile=true



Statutory
Construction is
Often About
More than
Your Case

Are other statutes worded similarly and
thus will be impacted by your case?

How does the scheme of other codes
Impact your case?



Sufficiency

* Begin with concise
statement why you win

* Tailor boilerplate SOR

* Trim quotes to their
essence

* Know the significance of
facts & explain it



Presenter
Presentation Notes
Draw the conclusion


Nonstarters

Be Strategic

... about « Implausible that child was abused
What You while others were home

* Hooper block quotes. Enough said.

e The child was not credible

Consider instead

e Statutory construction—State
failed to prove element b/c wasn't
even trying

e Matter of law



Presenter
Presentation Notes
Explain why not credible—bias or conflict. 
Easy for me to say (as prosecutor, mostly responding to what you all come up with), but being on Pattern Jury Charge Committee really opened up number of unanswered questions in how our statutes are interpreted, especially when it comes to cms. Nicholson v. State is good example of case where defense looked critically at the statute and made strong argument that State failed to meet its burden b/c it had wrongly interpreted the statute. 


Irrational verdict

Be Strategic
... about
How You

* Contravenes human experience
* Conflicts with physical evidence
* Imagination not inference

Melgar,
PD-0243-20

e L
........

"
-


Presenter
Presentation Notes
Specific Melgar facts (how you go further)… wife is tried for murdering her husband. Case is about whether she was a surviving victim of the real killer or killed him and staged her own restraint behind a door with a chair fitted under the doornob. Defense identifies 


Strategy for the
Argument Section

e Stacks of Cases Don't
Impress

* String Cite Sparingly

 Consider what each case
means to your argument
before you brief it

* Front-load & Sign-post



Presenter
Presentation Notes
135 word sentence: (Remember: Reader: perched on thin edge of distraction or sleep.) However, at the trial of this case the State advanced multiple theories for which a reasonable officer in this officer’s shoes could have initiated a traffic stop: that he reasonably believed the vehicle was not displaying a rear license plate, that he reasonably believed any license plate displayed was not properly illuminated to be clearly legible at a distance of 50 feet, that even if the officer’s belief that the vehicle was not displaying a rear license plate was unreasonable the letters and numbers on the license plate were altered or obscured by some other material, and finally that even if the officer’s belief that the vehicle was not displaying a rear license plate was unreasonable the license plate in question displayed on its face it’s expiration more than seven months prior to the stop. 


\\\

You must disclose controlling adverse authorlty,
but...

4.5

.

3

2.5
2

1.5

1
0.5

0
=1 0 1 2 3 4

Not every case can (or should) be harmonized

\\


Presenter
Presentation Notes
Draw the conclusion


Keep it to the Record




Actual scientific evidence
not subject to judicial
notice

Facts or materials not in
the appellate record

Forensic Science
Commission report (Tex.

Code Crim. Proc. art.
38.01 Sec. 11)

"Swell Stuff" Prohibited

Hernandez v. State, 116 S\W.3d 26 (Tex. Crim. App. 2003)



Reducing the Points of Your Case
for More Efficient Briefing

< _
L
Finish




[
— -
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1. Hicks’ Opinion Testimony was Admissible as Rebuttal Evidence.. . .. 12-21
a. Generally, opmion testimony about a witness’ credibility 1s prohibited.
............................................... 12-13
b. Specific-allegation credibility opmion 1s proper rebuttal once the door 1s
OPENEd. . .. e 13
C. Hicks’ lay opinion testimony about Chance’s credibility.. . . . .. 13-18
d.  Hicks’ lay opinion about Chance’s credibility was proper rebuttal. . .
............................................... 18-21
€. Conclusion: The lower-court majority erred by failmg to recognize that
Hicks’ credibility opinion testimony was proper rebuttal.. . . . ... .. 21

Using Headings Persuasively

with the Table of Contents in Mind




Framing the Issue



the appellate practitioner

"The task of (a wri
writer) is not to sol
problgm but to correctly pose th vethe
question.” :
--Anton Chekhov




Overloaded
Issue

Statement

(in a PDR the CCA
granted)

The court of appeals misapplied the standard for
reviewing relevance determinations where its
analysis for determining whether the trial court
abused its discretion in excluding relevant
evidence looked to whether, based on the trial
court's personal evaluation of competing or
available inferences, it is reasonable to reject the
State's proffered inferences, when the proper
standard looks to whether an appellate court
can state with confidence that by no reasonable
perception of common experience could it be
determined that the proffered inference is one
that is reasonably available from the evidence.



Presenter
Presentation Notes
Rewrite. 


Rewrite

In affirming the trial court's decision to exclude
evidence as irrelevant, did the court of appeals
wrongly disregard the State's relevance theory
because the trial court did not believe it, even
though a rational factfinder could have?


Presenter
Presentation Notes
Rewrite. 





“Whether the Fourteenth Court of
Appeals improperly acted as a
‘thirteenth juror’ by re-evaluating
the weight and credibility of the
evidence showing that the
complainant’s gunshot wounds
constituted serious bodily injury?”

.

Has a woman sustained
"serious bodily injury"
when she is shot
through her breast and
her thigh?



Revising your issue statement ‘

Will discovery of an arrest discove AYrest winant

y . Whe@oth the police and motorlst know ofgwarrant for his
warrant necessarily . - \\aal 9@

arrest, does
render an attempted j, an\nlawful seizur efore that pomjstlll make
seizure on the warrant it unlawful to detain the motorist and, when he flees,
"Tawful" (despite an prevent a conviction for evadin@r does discovery of the 7
. . o _ Converse

earlier illegality) for warrant purge any taint, just asin the-Feurth-Amemdment
purposes of evading mﬁ] :

arrest?

Day, 614 SW3d 121



Revising: What to Look For ‘

ALscove AN rest winznk

» Wher@oth the police and motc
e Too speci fic facts |ce and m ist kwlo:f warrant for his
arresj, does anju before that pom]stlll make
* Irrelevant law

it unlawful to detain the motorist and, when he flees,

* Repetitive &
implied concepts

prevent a conviction for evadin{or does discovery of the

warranmjumhn.the-huﬁh-ﬁrmendm
* Wordiness context?)

Comverse_




"Deep Issue”

1) Major Premise—Principle of Law

2) Minor Premise— Facts of the Case

3) Question (conclusion)



Derichsweiler --Defense Framing

Major—An officer must have reasonable suspicion >
that crime is afoot to stop a motorist.

Minor —Defendant was merely grinning at
others in two parking lots.

Question—Could the officer legally stop the Defendant?


Presenter
Presentation Notes
Lesser-known exceptions (incorporate)


--State’s Framing

Major—Reasonable suspicion requires no completed
crime; imminency of crime is enough.

Minor —Defendant circled the parking lot to
repeatedly block in and suss out drive-thru
patrons in multiple locations.

Question—Was the stop justified by the officer’s reasonable
belief that some crime was imminent?


Presenter
Presentation Notes
Lesser-known exceptions (incorporate)


Jeffrey Fisher, Hemphill v. NY

Introducing evidence at trial is often deemed
to "open the door" to the admission of
responsive evidence that would otherwise be
barred by the rules of evidence.

QUESTION PRESENTED: Does a criminal
defendant who opens the door to responsive
evidence forfeit his right to exclude evidence
otherwise barred by the Confrontation Clause?




Is Your Issue “Deep” Enough?

Question—Are anticipatory search warrants
prohibited under Texas law?

Parker, PD-0388-21

Major Premise / Controlling Principle?



Parts of the Texas warrant statute
expressly require probable cause
that the items sought "are" (rather
than "will be") at the place to be
searched. But not the part that

applies to warrants for contraband.

This anticipatory search warrant
was for contraband.

It is thus permissible.

his Court has construed Art.
18.01(b)'s "probable cause...for [a
warrant's] issuance" language
to require that the object be at the
search location "at the time of its
issuance." It's the basis for staleness.

/ \
-

Anticipatory search warrants cannot
satisfy this requirement.

{rgo, they are illegal. /




Opening
Paragraph in
Beginning
of Brief

Use
Deep Issue as an
Executive Summary

Opening
Paragraph to
Start Each Issue




Breaking the Mold




Mistakes are Universal

Let go of a bad
argument.

If you realize you
made one, fess
up and correct it
if possible.

J

Learn from your
analytical
mistakes.

Be professional
when others
make them.




 Embrace possibilities outside of your
initial impressions.

* Test your hypotheses and take the side
trails; see them through to the end.

* Considerincluding it to let the court
know you thought about it and why
you discounted it.




1l
" The State does not rely on Gladys® direct testimony elicited by the State
about lying and coaching as a basis for the rebuttal testimony. The defense elicited its
own credibility testimony because it was helpful to their case, even though Gladys was
a State's witness. Appellant cannot now complain about the admissibility of the
evidence when offered by the State on direct examination because it was not objected
to and was elicited_for his benefit on cross-examinationy Cf. Prystash v. State, 3
S.W.3d 522, 531 (Tex. Crim. App. 1999) (a party can be estopped from complaining

about unauthonz:..d jury-charge submission that he procured).

Jll " r“.lr'l. f' F.-"‘I 1||"l "'1_.=_J|f 1_'-’!;-4{ |l
q.ln.\-llq IH Ilij_..-

oA 3“

Gladys could be characterized as a hostile State’s
witness. The State does not rely on Gladys’ initial
direct testimony elicited by the State about Chance
lying and being coached as a basis for Hicks’ rebuttal
testimony. 3 RR 121. The defense elicited its own
credibility testimony because it helped its

case. Appellant cannot now complain about the
defense-elicited admission being a predicate because
he brought it out on cross-examination for his benefit,
and it was not necessary responsive evidence or
offered to rebut to the State’s initial evidence. Cf.
Prystash v. State, 3 SW.3d 522, 531 (Tex. Crim. App.
1999) (a party can be estopped from complaining
about unauthorized jury-charge submission that he
procured); Hammons v. State, 239 S.W.3d 798, 806
(Tex. Crim. App. 2007) (“the fact that the State might
‘bring out its own uglies’ on direct examination in
anticipation of an attack on a witness'’s credibility
does not preclude the introduction of a witness’s prior
consistent statement as rebuttal evidence after a
witness has, in fact, been impeached on cross-
examination with an express or implied accusation of
recent fabrication.”); Daggett v. State, 187 S.W.3d 444,
454 (Tex. Crim. App. 2005) (“if extraneous offense
evidence is improperly introduced during the State’s
case-in-chief, any error may be cured by the
defendant’s subsequent testimony which ‘opens the
door’ to rebuttal.”).




* Create shorthand for repetitive,
wordy phrases:

LEwis CARROLL The issue here is whether the defendant
JABBERWOCKY was entitled to an instruction on self-
F— defense.

The issue here is entitlement.

* (Coin a phrase for a doctrine




Freedom from Citations

* Don't hold back just because it hasn't
been said before.

* Show your thought process.

* But don't displace research, if
possible.

* Find analogous principles.




Think in Terms of

Systems and
Consequences




Do county courts have
concurrent jurisdiction
with district courts over
official misconduct
cases?

Will litigants appear
before a non-lawyer
statutory county
court judge?

Will the practice and
procedures differ?

Does the type of

prosecutor matter?

Will the number of
jurors differ?

Will admonishments
for a guilty or nolo
plea differ?

Will the ability to
remove an officer be
restricted when a
case is tried in
county court?

Roland , PD-0035-21



A person commits an offense if the person intentionally, Knowingly, or

recklessly:
Subsection Prohibition Starting 42.092(¢)
Offense Max
Level Offense
Level
(b)(1) tortures an animal or in a cruel State Jail Felony 3
manner kills or causes serious bodily Felony
injury to an animal;

(B)2) without the owner’s effective consent, | State Jail Felony 3
kills, administers poison to, or causes Felony

serious bodily injury to an animal;

(b)(3) fails unreasonably to provide Class A State Jail
necessary food, water, care, or shelter Felony
for an animal in the person’s custody;

(b)(4) abandons unreasonably an animal in Class A State Jail

the person’s custody, Felony

(b)(5) transports or confines an animal in a Class A State Jail

cruel manner, Felony

(b)(6) without the owner's effective consent, Class A State Jail

causes bodily injury to an animal, Felony

(BT causes one animal to fight with State Jail Felony 3
another animal, if either animal is not Felony

a dog;
(b)(8) uses a live animal as a lure in dog State Jail Felony 3
race training or in dog coursing on a Felony
racetrack; or
(b)(9) seriously overworks an animal. Class A State Jail

Felony




Legal it Up

Revisiting
point of
origin

Undermined
by newer law



Presenter
Presentation Notes
What to do when the law is against you.  Thinking ahead. 


It's difficult to know what
you don't know.

Be patient and
humble; know that
it takes time and
effort for these
skills to develop.

And ask for help
when you need it.




Breaking the
Mold




Challenge your assumptions,
and question everything.



Preservation

Don't get lost in the merits.



Reliability of scentific e defendant must specifically object to the reliability under Tex. R. Evid. 702, or the trial court can raisg] The 5tate’s burden of production and persuasion to prove admissibly is only triggered by a
evidence for admissibility fthe issue sua sponte. State v. Esparza, 413 5W.3d 81, 85-87 (Tex. Crim. App. 2003). specific 702 reliability objection by the defense or a sua sponte inguiry by the trial cowrt.
under TEX. R. EVID. 702 Esparza, 413 5.\W.3d at 86-838. The quantum of evidence for the State to establish reliability
under Rule 702 is clear and convincing evidence. Hall v. Sate, 297 5.W.3d 294, 295-96 (Tex.
Crim. App. 2009) (citing Kelly v. State, 824 5.W.2d 568 (Tex. Crim. App. 1952)).

Relizbility of scientific The defendant must olject to the reliability of any scientific basis, like LIDAR technology, supporting a The 5tate's burden to establish probable cause/reasonable suspicion must be supported by
evidence to support a Etop. See, e.g., Hall v. State, 297 5.W.3d 294, 295-56 (Tex. Crim. App. 2009). reliable scientific evidence if it is the basis for a traffic stop. Hall, 257 5.W.3d at 298 (“there was
finding of reasonable absolutely no evidence to show that use of LIDAR technology to measure speed supplies
suspicion or probable Ireaﬂ:nnal:-l',r trustworthy information or that the trial judge took judicial notice of this fact.]").

Relizbil & defendant must specifically challenge the officer's knowledge of facts that supply reascnable suspicion | The 5tate does not have to include extensive details about the officer's experience and training
suspicion based on an See, e, Ramirez-Tamayo v. State, 537 5 W .3d 29, 32-33 (Tex. Crimn. App. 2017) (detection of narcotics tlif it can be reasonably inferred that the officer could make rational inferences and deductions
officers training and ontinued detention for narcotics possessicn after conducting a traffic stop). from training and experience. Ramirez-Tamayo, 537 5.W.3d at 37. Nor does an officer have to
ExXpeErience pinpoint & Penal Code viclation; reasonable suspicion that something of ariminal nature is
brewing is suffidient. Johnson v. State, 622 5W.3d 378, 388 (Tex. Crim. App. 2021). Reascnable
suspicion doss not require the negation of an innocent explanation. Id.

Reliability of citizen- A defendant must challenge the reliability of an informant and, in some cases, the existence of A citizen-informant iz inherenthy reliable and can therefore provide a suffident basis for

informant for reasonable fcorroborating information.  See, e.g., State v. Ford, 537 5.W.3d 13, 21-22 (Tex. Crim. App. 2017) reasonable suspicion or probable cause.  State w. Duarte, 389 5.W 3d 349, 357 (Tex. Crim. App.
suspicion or probable reliability of the information provided by a store employee to the officer and lack of corroborating 2012). Corroborating information miay further support a dtizen informant’s reliability. Ford,

cause nformation|. I53? 5W.3d at 26.
Relzbility of confidential JA defendant must challenge the reliability of 2 Cl or anonymious tipster. See, e g, Duarte, 3859 5.W . 3d at |Reliability can be proven by a successful track record or because "it is cormmoborated, itis a
informant or anonymous 351 {probable cause not supported by first-time informant tip); Moreno v. State, 415 5.\ 3d 284, 235 statermnent against penal interest, it is consistent with other information, it is a detailed, first-
tipster Tex. Crimn. App. 2013) (arguing no probable cause to support warrant due to lack of information about  [hand account, or it is paired with an acourate prediction of the subject's future behavior.” Diaz,
he reliability of unknown participant). When at issue in an affidavit, credibility and reliability are 2021 WL 4979167, at *2.
determined within the four comers. Diaz v. State,  SW.3d__, Mo. PD-0712-20, 2021 WL 4379167, at *1

Don't underestimate specificity requirements




Category of

Systemic
Right at Issue u

I Waivable Only -
I Forfeitable -

Marin v. State,
851 S.W.2d 275 (1993)




Oral Argument

* Don't splitit

* Don't rebuff questions
for later

* Oral Argument Bench
Exhibits?
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Closing Wisdom:

Trust Your Own
Voice
and
Individuality

THE SHOW MUST GO ON
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