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SYakemenk Reg&r&\% Oca) Arg)met\)(

PeXitioner stakes thak absent gn immediake ceversal, an oral argpment

5 NeLessncy A0 expand upon the isswes aad Sulings Aiscussed. ia dhis briek and
PeXhion Toc DisteXonary Review.

The peevious Cousk of appeals has decided an important o\ues%Zan of State
6nd. Fedesod Voo in 0 Way Ahot (onflicks with he a§9\kcab\e decisions oF the (ourt
0f (owminal Popeals ad e Supteme (ousk of dne Qated States. Aa oral
(ppmen’ would entignten the (oust as 4o this Contlict ia a poignant and.
SULONCY Manner.

Showld tve Criminal (ouet of Appeas in Texas ogant Oral Aspument
YeXiXoner would be able Yo demonstrate wpon the _6\/«0\@/\(,& in SeosA o Hhe
Covsk exactly whese the (onflick acises oa the DVO of the avtest, 4s well as
ol Aae (ousk conf \\c&lg shedements fomthe Cetord, Sworn iffadavits
O gl cealdy oF the &erest

Petikioner moves that the (ourt grant Oral Ac&weﬁ 45 6 matter of
Souad, S\L(Xl(,lal S&%@Me/\‘\/ .
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TN THE CRIMINAL COURT OF APFPEALS

—sntm

Maric Dano Zimmerman, "Apgel\ant

V. |
Sxixe of Texss , Appellee

p—

?e’('\’f\of\ Fov 0\5(,Te,‘\'\0/\&(‘\{ Reu\cu
Scom Cowse No. 05-17-00492 - (R

On Appeal From Fhe 3974k Judiciol Distvick
Cowtky of C‘>W~\{5Of\ (.Dw\‘w\"e,xas
Teva\ Cowsk No. 067724

To The WomorRABLE TusTICES 6F THE (OURT:
Comes Now, Mark Davo Zimmerman, petitioner pro se, o File this

brie®  pussuank Yo the TExAs Rules oF APPELLATE PRoCEOURE dad would
Snow Ahe Cousk as Folows:

STATEMENT OF THE CASE

On December \Utn, 2016, a Gsayson County Orand Susy refuraed
i Ywe Count indictmenty a\\eg‘u\g ihe Commission OF UATIOWS Conteolled

cukstances offenses gnd that Appellant was o habdual offender. (R 12-V3

On Mey s, 2017, e Stoke amended the indictment i which i stouek
e Wabrwa\ oFfender enhancements aad charged Appellont with

Soutr offenses: Possession idh ntent o delwer o Controlled substoace |

A&Me\\(\ 0,0MMmO \r\\fd\rox\,bm\/t\c A A da amounk of more thaa 400



PO-\226-\%

su SIS (Cow\\' i) Possession of M(u'\'bwm&cp’u\ on amount of Hfour ounces or More

"bu\\ less than Five pounds (ww\* I0); Possession of a Controled Substance , namely
MethompheXaming | in Gn mounk of \ess than one acam (Lo T} and Possession of

o Coneoled SubsXance, namely Fettanydrocanaabino\, in an amounk of less Hhan one gfam
(CO\“‘*:‘I) CR 66-67. The, indickment Fusthes a\\egeA ek eaon Counk Was Comuitted in
0. dsug Swee 2one. (R 6b-67. Appelant pleaded  Not Guilty” 4o each cownt, and o ety

| A wes el . S RR Y. The shode Siled o sepecate nofice of enlancement (a
Lwien i WS a\\eSec)\ Appellant had Fheee prior Selony onvictions , dwo counts of
J\%ca\)w\a\ Assanle wiin oo Deadly Weagon and. one counk of ManuwSactuse and. Delwery

oY Me’(k\{\e,r\e,bwoxvMeﬂwv\?\f\e)wwu\e;\ 0Ae 0fF AR Was act peseat b\ Hhe day
of el on oy indickment, (R 37-3%

On Mm( And, 20\7, the yusy found A\)Pe,\\w\‘\k Su(\\‘ry oF a\l fous counts al\ejezi
N e SNoakes Amended ndickmeny, 5 RR \72-\73. Ouring the punishment phase
0F he el the Stade Souant dsus Scee zane e habtual otfender eAnancements,
A0 WWOn APP?/\\W\* Pleaded \ “Not True. & RRW. On May 3rd. 017, Fhe yury
Soundh each of the Sxakes enhancements / yoragrephs Cdrae Y and assessed
b(??@\\w\%") Punishment at ninety - Aine (9‘3) vears oF imprisoament (n the Texas
Depasiment of (rimina Sustice Tastitutional Qwision with a 300,000 Fine Soe
Count V. 6-RR bb-69. Tor (outs I, T and T, the jwy assessed Appellants
panishment ot disteen (\5) Vears of imprisoament with o $1(0,000 Sire for each.
(R A\B3-W6 . The Arial cowrt sentenced Appellants pwishments in acordance
Ltk Bhe usy's vesdicks ad ordesed the Sertences Yo cun oncurcently .
| (R 90-91. Appellant Fled oo motion for newo Yeial Which was denied by gpesation
of \ow. Oiect appeal tlowed | 0o\ asaument Las granted ad then the
Oppeal was Aenied . This retifion o A\S(,Ve‘ﬁomry ceview FTollowed .
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Sk OL*&M&AJ( O% ‘?cocea\u&a\ \"\6‘&0? \

* Appelant acresked on Tune 7in, 2016, n Whitesboro Texas
° Rppelant was Tadicted, austding Yo e actual indickment, on cause number
67375, n the S Tudicial Ousteick of brayson County Texas &(w'ms tne July
Xesm of 20l AD., for Possession with nteat 4o delver a controlled substance,
(.Ocou\(\e,\ W Gn amount of fouc grams OF Moce but \ess than 200 grams
(Low\% 1), Possession oF Mas\juance in Gn armount of moce thon Sous ouaces but
Vo5 dnan 5 pounds, (Count T), and UlawFul Possession of o Fiearm by a Felon.
[(,ow\\' Tr), According Ao the (ousX’s feqisfer of actions, the indictment passed
on f\us\ﬁ’c 3\sk | 20\, in the 397t TJudicial Oistrick of brayson (outy, Texas
* Appellant was indicked, accocding Ao the actual ndictment O Canse number 67724
n the S Judica\ Distoick of Grayson (,ow\’ry Texas 0\\/\?\!\5 the July term
oF A0lb AD., for Possession with Tatent 4o Deliver a (ontrolled Substance
Gorma Hydsoxy burysic Addy in da amowt of more than 400 grams (Cow& \3\
Possession of Marijuana n an amount oF mote thoa Sour ounces but [ess thon
5 ponnds ((,o&M*I\ U wfu\ Yossessign of & Firearm by a Felon (Cowd I0),
Possession ith nfent Yo delwer 4 conteoled Substance | Methamphetaming
i o Gmounk less than one ggam (counk TLY) aa Possession 0F a Controled
Substance | #e’vm‘m(ako canmbinol | ja dn amoust less thea one gram (cow‘v_‘IZ ).
However, dne Ju\y derm brand Tury Shows no 67724 s existeace | Aac
Wese Gy proceedings (onductred n the 59%h District. Every dction
0CLuEted, n dhe 2974n Dwstcick i December 2016 or later.
v Tadicrment 67375 was domissed by order of dismissal gn Taauary 3ed,
LO\7 |
On May \st, 20\7, trial begon o (awse Aumber 67724
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On Moy 2nd | Appellont Wos Sound guitty of all fous counts by a Jury
(n Orayson (ounty Texas, aStes dne Stake. amended tie indictment, tire
Mx{ before . |
, On Moy 3cd, 2007 the M a59e 55e0 APP&\\MAB puasshment at 99 years
0f ncarcesarion wikn o $106,000 fine for Counk au\A S years ot incarcetation
tovtn & 810,000 Sine for (ounts L. T and .

A notice of oppeal was filed aad Appellants diseck dppeal bfka-F was filed
on November bt 2007, by Atoraey Christie M. Merchant.

The Shate's seply brief was Siled on December 28Hh, 2017,

Apoellant's ceply bries wus Filed on January [ 7Hh, 20(%.

The Pkt Cowst of Appeals in Oallas granted Osal Acgument on May 29, -
206 a¥ {:00pm (5T, \
_T\'\e, Fiftn (oot of Appeals entesed 13 Opinion oA Au5u5+ 20t 201%
inde afficmed Appellant’s conviction,

APP&\\(M\’\'B Appe,\\ajxe Aﬁomey fled a motion for Reheasing an Se prember
3(A~\ 20\6,

[

The Ftn (oust of Appeals deated Appellant™s motion fur teneasing oA
OcXobes \6Hth, 20\%

The (ouck of Coiminal Appeals of Texas avanted Appellants motion
foc an extension of time i which to fle Petidion for Oiscietionacy
Review 0n November \24h, 20\

The dine to Sile the Veltion for Oisceetionary Review Lus extended
Yo Triday, Jonuwary &t | 2019

'ﬂw Petition was strwck on Februacy 27Hy, 2019 \ becamse it was too
lO/\S amd Ad Rk contain o Copy of the Counk ot Appeals ¢pinion.
The Qeadlne o file the tedrawn Petition tas set foc 30 days
aStec Fcbcwr\l 274 | 2009, \

o Thie betition follows.
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7() connds Tor Review

The Fifth Distrck (ourk of Apoeals ected by afficming
the Aeia\ Cousks decision in denying Appellants motion do Suppeess

\O-
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ARGUMENT |

1. The Fifth Disteick Couxt o¥ Aweo.\s evted b\/ &K‘WM\(\S
he trial ourts decision in &eny'\% Appelarts metion fo Suppess.

In Appelant's sde TeMaining pout in Wis petition for Discetionasy
Review; Appellant contends That the Ftn District (ourt of Appeals erred by O:WKM\AJ
the triod cousts decsion in dawinﬂ Appellast’s Motiondo suppeess. Appellant asserts
Mo a5 per Tex R.App.P. 6636, the reason for granting Appellants Vetition foc
Disceetionary Review is whether a. coust oF Appeals has decided an impostont
({\xes‘\\or\ o store oc fedecal law in a oy that conflicts with the applicable decisions
OF Fne Coust of criminal appeals of the Supreme (oust of the Uniked States.

The decision thak conflicks wirh the applicable decisions of the (oust o’F
Cswminal Appesds and the Suwerv\e Cousk oF the United Stokes Tevdves asornd
OSSices Goodman’s pretense of & Trasfic stop as o % shing expedition to Conduct a
6\08 sl Fest and how That extension of o Yrofic SYop Vicltes our United. States
Constitidional smeld against nteasonable Seasch and Seizuses.

\on\?}\)\e,z. v. WS, 3 135 S.0h 1609 (20\5) held thok, “Absent feasonable suspicion,
dolice extension ot o traFric sYop A ocdes to condunct o A.og SNSE volokes fhe

Conshkulons gk eld AQans' wntessonable seizuses™ Ro&“ng a\so held. ok,
“A e stop becomes ualawful ¥ Y s prolonged beyond the time teasonably
cequiced fo complete the Mission of Issuing o, WaTRing Tiker™ AAA\'\'\"\O(\OL\\\( \
Davis v. Stote | 947 SWAA ok 243 (Tex Crim.App. 1997) he\d that " The Stop May
not be used as o Fishing expedition for wacelated. cominal activity,™
Apye\\oﬁ* contends ek since Officec Gooddman did not write Wim o Ficket
odwitied. on the fecotd he was going 4o explicdly aot write Appelant a ticketr
(RR. %2-10) ond stoed wnequivocsbly on e astest DVO +hat”He (Goodman)
Was act going to wrde yow (Appellant) o Yicket ooy ok Oicer Goodman
boed. aFrothic stop 05 a Fishing expedition for nrelated. Criminal activity,
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thgas,o;\ab\y detained Appellant after all tasks +ied +o the aleged traftic violation
Wese complered. and completely eropaed in the very ()\e,?ntx'\.‘\"ior\ of an nseasonable Seizure
o\ \Ilo\o.‘\'ior; 0% ous constixution’s protection.
Pppellont osopes thar since OFficer Ooodmon used fre prefense of o Minoc
o V";J\&*'\O“*O ST Wim, yet c\wx\? ndicoked thed no +1;,Ke;\* Or LArAIAY Wond be
wsued | trok anyfhing ek ocussed. abter OfFicer Goodnon Stoked he was ot issuing
Yo & fiokek anyway,” showd be suppressed. Appellant contends that all evidence collecked
orer Goodmans Stotement to Appellont that no ticket would be issued., should be
3M5e,& nder the  “Frik of the Poisonous Tree ! doctrine and thetedfore | all the evidence
Trok Wos derwed From the explokation of on illearl seizuce must be suppressed,
05 Ahok evidente is o prodnck of o Fourkn Amendment violation. Appellant Moves Fhat
becomwse the indtial detention oS \orxser Hhan teasonably Aetessary 4o efFectuste
Ane pucpose 0F the stop and that Goodmon indicated thak he taas Aot interested
N 159Uy 6. WATAINg OF ctackion for tae Stop. that the pretense of o traffic sop
6A X5 Laseosonable prdonaed detention, the very definition of a‘(;sh't%
expedition for sasaded, (rimine ackiviky, vislated Appellant’s Fousdn Amendment
r‘\ﬁw(s. | ‘

gjto'u\[)\o&éx of Review

A Yl concts roling O o Motion to Suppcess is reviewed Jor an abuse
0F Aiscsetion, See Mackines v. Skke | 3ug $,034 919,922 (Tex. Crva. App. 2on)

en 6a abuse of Ascierion hos occusced . S as i this tase where 6 Atial
Cousk and. wppellate Cous Wove decided. an important question of steke or
feder\ \ow in & Loy dnak onfhicts Wik 4ne applicable decisions & The (oust of
Crimine Pppeals of tne Supteme (ousk of +the United States it is the Caling
Cousks mission o upna\d & minmum Standasd, Requsing ?(evﬁ\‘\rg precedents and
(Qverse o culing et constibudes thed afforementioned. abuse of discretion:.

iz
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A {50l ousks determination of Ns*\o(@oA focts and. mixed questions of
\ows and Fock Yhak sely on credibility ase aganted almost tokal deFesence When
Supporked by the ceword, see State v Xerwek y 393 S.W.3A 27,273 (Tex.Lr'\M.ApP.
A0\3) Buk when mixed anestions of law and fock do nok depend. on the evaluation

0% Csedibildy aad demeansy, the Arial Cousks Tulng is teviewed de novo, Td. That
Aefesence thak is +adtionally qscw\%edg cannct be actepted as cottect i Hnese is a
Contradiction ot & o prevailing precedent on the exact same issue exists. That
defecence 1o ne Yol coucks \'\A\\f\\{ﬁ would be called in qmes-hor\ oAd. seviewed. de
Nowo & testimony contradicts video evidence in the tecord. After o\, now con one
Credik )(es*w\om{ ot is dicectly contcadickeA by wkeo‘? '
Whether the facts Knawa o the offices ot Ane time of /Ma derention amount
o ceosonable Swspcion is & mixed auestion of fact and law thak s teviewed de
~ nowo on appeal. T&.; see also State v Taylor, No. 05-15-015U2-CRy 2016 (ok
6135521, ox *3 (Tex.App.‘Da\\ds 06 petk. ces &) Nok desgnated. Sor Yublication)
Gwen the Fack thaX less Yhan one Minwte and fwenty seconds into the OVUD video
0f e Frusfic stop ((Stode's Exhibit L at 1), Officer Goodman states, T aot
0ot Yo give You o ticket Sor yous g gt or anytivng [ike Fhat or anytnigy’
Popellant beas e Couct 1o teview A stop and the peetense of a4raffic violation
Qs &\"?iéh'u\ﬁ Expedition for Dacelated Criminal Actwity O desceibed o Davis v. Stedte
QU7 S\W. 2& aXx 243 (’(e)c Ceim. App- \997) ondh Suppeess evec\/—{h;fB in evidence
ot Fol\s wader the shandash of feview foc a ‘?\s\mr\g expedition ard an ilegal
poonged extension of o Aratfic stop.
Being Anat the wascant check came back clear, Officec Goodman erz&'vg
Yook e was nok (wriing @ warAing nor a citakion and it Officer bpoduon agreed
Aok Appellact had appropriate eye contact, Was Aot oo necvous, Saw aothing ia
Poin view 0nd Appellank was aot under the influence of dsugs or alcohol md Ao
0dot of Mesol Substances Was present (2 RR.25), Appellart demonstrates
Yok e aurordy Tor Ane seizuse Would have ended whea tasks tied o the

drosSic infeackion -mg,ca Completed .
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Oecanse the Foustn Amendment is apphcable 4o e states Hheough the
Couskeeatn Amendment, the couck should look Yo botw state and fedesal case
lwe i 4s dnalysis, See (Wo\k v. bolocado, 338 L.5.25, 69 S.ct. 1359, 93 /;.‘EA- (782
(1949) and. Mapp v. Ohio, 367 5. 643, B St (684, 6 L EA 24 1081, Ble Ohio Op 24
384, b Ohio haw Abs. 513 (1961)

Rooxiouez v. WS

Tn Ahe landmask cose of ROAvlg\mz, V.S, | 4ne Supreme Coust held S@emk
Key poinys in relac¥on Yo tpthic skops, F1. Absent teasonable Suspicion) police
extension of atcofbic otop ia order Yo conduck a Aogsmﬂf violates 4ne onstitutions
Shie\d. %oj(\'z* inceasonable el zures“\ ond ¥ " The Critical question is not Whether
Xve Aog satk occurs before or after the Officer issues o idkeX| buk whether
COA&uc%'\Ag e 50k adds dime o the stop, a5 a Hratfic Stop becomes unlawtinl

(5 % i prolonaed beyond the time teasonably equiced. fo issue a wav}\\/\g Ficket,
e Mishion i¥sekk.”

Officer Stable, o K-9 officer, stopped. Rodsiguez for deiving on the
\(\\y\wa\/ Shouldet, o violation of Nebraske law, After Sreuble attended 4o ever Yiting
e\ aked 4o Fhe Stop, ‘mc,\uc)(\t\b\ nfer alay Checking e dfivers licenses of
Rodsigwez oad W vassenger and issuing & Warning for the tratfic offense, he
sKed, Rodsigez for permission +0 walk Wis dog asound e velicle, Rodsiguez |
Cekused , Srruble detained Wim unkl o Second DFficer asrived. . Skeuble then
Cekcieved Wi 305\ Who alecked Yo the presence of d&u@s ta the Venidle . The

eNSUING Searth tevealed. Methamphetamine. Seven or eiant minukes elapsed. rom
He dime Srauble issued Ahe taviden Wasiyg i\ tee dooy alected. Ré&vlguaz.
Moved, Yo Suppeess the Stop.

Ro&v\s\mz appeated. The denial of Wis motion Ho suppess, (ectiorasi was
gmf\*e& by the Uniked States Supreme (oust. The Court held Hhat,” A outine
Troaftic stop is mote like a brief Stop wader Terry v. Ohlo L 392 sl
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%3 S.Ck. 1866, 20 L.EL. 24 2%9, than an asrest, See, e-g‘\ Arizona v. Johnson ,

555 05, 3234330, 129 S.¢k. 78\, V72 LA 24 694, Txs Yolewable dusation is
heXecmined. by the Seizuse’s "M'(ssio(\“\ Which s o addcess the taffic violation
ok wostanted the stop. Lllinois v. Laballes, 543 (LS. 405, Yo7, 125 S.¢E 34,
60 L.E& L 4L aad ottend to celated safkety concecns. Audhordy Torthe Seleuce
ends When tasks Fied o Yhe froffic infrachion Gre, oc seasonably Should have been,

Completed . However, o fradfic stop becomes pmlawful F & is Pco\ongezi beyond
the Fime teasonably tequited Yo Complete the mission of issuing a warning ticket.
TA. | ok 407, 125 S.¢h %34

Beyond (Xe'\'ermi/\inﬁ whether 4o ssue o Feocffic ticket of mMecely &
Wasaig, an officers mission during oo dvaffic stop typically includes Lhecking The
dewers \icense, ()\eJrerM‘m'mg Whetheo thete ace_ow*s*mzi‘\ns wastants against
fre driver, and. inspecting the automobiles tegistration and. proot of insusance .

These Checks %ecve the 3ame objective as enforcement of the tatfic e

Ensucing that venicles on the toad ase operated Sefely and tesponsibly, See
Delawase v. Prouse v Yo WS 643, 65%-659, 99 S.¢t 139\, 59 L £A.24. b66.

,[;M,K\As the same close Connection o vadway sofety as the ordinasy inguicres

6 o\og sad® s not ;oﬂw\\( Chasacresized as pact of the ofFicecs traffic mission.

Ta CO(\C\V\&\(\S e the de minimis iafewnsion ia RooLnoXuez. Could. be
MSQ’Y h\{ e bovernments u\*ems\' in stopping the $low oF l\ega\ Acu.gs +he

,Elg\’\% Ciconk Selied on PC/\{\S_y_UOL,(\(OL v. Mimms | 434 LS. 106,98 S.Ct 330,
U L EL. 24 33, The (ouct ceasoned in Mimms Hhot the gouemmcrﬁ‘s

///6gi+ilu\od'e, ond. Weiawry ™ infesest in officer Safety ou:’rwe,lg\/\eA tre “de minimis®
additional ia¥rusion of Cequring & deiver, thcu\\\/ stopped | o exit a vehicle

Td | of [o-f, 9% S.¢k.33%0. The oHficer- Safety iatecest cgwgmze& in Mimms |
howe\)e,ﬁ Shommed Srom the danger fo the oficer associated with the Fraffic
Stop itself, On-Scene investiqution into Other crimes, in (onttast, detoucs
from te 0%5icecs Araffio-control mission and Hherefore  Cannot dain Support
fcom Mimms | either in Rodsianez oc in Appellants case.
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Tn both cases, eauwising o dvier do exiv Wis vehide quolifies as a prb\oage&
- Skop a8l 15 no¥ G pact of the traffic onatoo\ mission.

The key note in Appellarts case When compased do the precedent ia
Roduﬂgue,L\ is that Appellant Was neves issued a wasning aor a citation and
Appellant was Fold vecy easly on in the traffic stop that We was not getting a
Tuxek, Viewed in thet light, tre entice traffic stop Lias walawful because i+
Was prolonaed be,yorvi the time feasonably equiced 4o complete the mission of
(59uing G WGSing tiexek, Officer Goodman's on-scene in vestigation dnd ques%ioni/ﬁ
0+ othes possible Crimes and Criminal ackiidy, G ”¥;sh‘./\3 Expedition, detoused.
Scom the 0FFicers osigwal Fashic conteol issue ond becomes Hhe very definition of &
PVO\Of\ge& traffic stop thed violates the constitutions shield against mreasonable
Seizinses. The specifically basced extension of time 4o conduct an wrwarranted

doo, 5ni¥E Compounds the illegaliky of the ¥b5cm+ly prolonged pretense of a

Taffic stop. Any evidence thet came o light only as a. result of the i/leg{\l
derention Showd bnquestionably be subyect to Suppression Ladec fre
exc\uslomr\/ fule of the Tourtn Amendment and Tex.(ode.(rim Froc. Ann. 38.23@),
Afker al\ v Rod Tawez | g Citation was ssued, yet in Appellants case it

Wos not. The 5Hh Districks eccor lies in if's opposition o avou»Y established
peecedent.

DAV'\ S V. S’\’Me,

Police officers stopped Oavis on Suswc‘m\ of driving While ntoxicoted

ot er 0 ok i the morming ia . tusal location, Davis 947 SW.24 at 24\,
Davis exited Wis venicle ad explained that he was not intoxicated ; but
Mesely Yiced. The officecs did no¥ smell alwohol on Davis, nor did +hey
smel alcoho\ or dkmg)s (oming Leom ‘(\\s‘ vecle . Id. A\)rkoug\\ Hhe intial
puspose of e drdfic stop had been Completed ok twis time | the officers
auestioned both Davis and Wes possenges ond. Ave officess believed the
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&;\Swexﬁ‘ wece inconsistent, Td. A backgoound theok on Davis Showed no history
0% Convickions, howeves, his passenges had pte priof &mg-m\o&e& conviction,
_i,-é‘-" Fim\\\/\ a\+kou3h the vehicle was not fearsteced to Dowis, 1t had not been reported
Stolen gnd Dovis to\d the officers that he had bostowed it From his 6'w\fr".uvi Id.
The officess 0\ Davis he was Seee 4o leave, but they detained. his vehicle and

Coled o canine ek to the stene. Td. Aftec the dog clecked. 1o the presence ot
hascorics, Oavis gave the o¥ficets his Keys and allowed them 4o search his fruak,

| Whese they found. Masijuana . Td.

The Beaumont (ousk of Appeals found Hhak tne circumstances wWese
sufFicieny 4o onstituke Teasonable suspicion, buk the (ouck of Criminal Appeals
(\\s%(e,e,&. I4. ok 241-n. The (oust noted that consistent with Terry v Owia
9% WS. | \9-20, 3% S.ck. \86%,1879, 20 L.£4. 24. §39, Q4 Owio Op. 24 383
_(\%‘6)\ Texus Courts fequce (easonable suspicion befote o Seizuse of the person
07 propesty Can occus. T ak 244. 7o justify aa iwvestigative detention, the
0ficer Musk have Specific astiwloble facts | Whidh, premised upon his experience
6nd. personal Knowledoe | (hea Coupled (with the log\c_cd inFeceaces from Hose
Socks | opd Wassant dhe intrusion on the detainee . These facts Must amount 1o
Mose than oo mece hunch oo Suspicion _IA

The achicwlable Facks bsed by the officer must creake Ceasonable Suspicion

( ) Some sty ouk of Hhe ordinacy that (s occucsing 6t Was occusted. @ Some.
6\.»»5%&5*\0/\ Yo connect the defoinee with the vausuwal activity) 0rd. (3) some.
Ao the uauswal actviy is selated fo cime. IA. The Coust emphasized
Hnok,” An investigative detention Must be temposasy and. \ast Ao longes than is
neLessesy o effeckuste the puspose of tre step” Td: ot 245, The (ourt also
emphasized, “The stop may Aot be wsed as & fishing expedition foc uatelated
Crmnal acty T4, ot 293,

| Ta (evessng the QM@&M&M’ of Conuiction, the (ouct Cor\dwlezl et the
puspose of toe investi gackive dekention was effectuated whwea the officers

dexermined thak Qoo wos not intoxiceded . LA As 4o« continued. Ae)(a\—ho_,\l
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the Cousk Sound, “(ohen viewed. in an o(aj'e,c)v'\ue fashion, No Known ﬁdr\ ot fational

infFevences Fiom those, Sacts, Wowld suppost the Conclusion that appellant was

e,fxg)o.ge,& W OF Would 500 engage a (e mieol ackity. " Zd.

When apglying the precedent in Duvis 4o Appellants cose, the similacities dre

Skeing, Th both Cases, the officess performing the Traffic stop set aside their
Ov'\S'moL\ Mission and. feason For the stop and -pcoKOAéc& e detentions so Hhat ey
Cod perform o K9 seacch. Tn Appelants case | (fficer Gosdmon never wiste
G f\Lc.Ke)c nor intended Jo, (omplexely disteansding the mission of toffic control.
Tn Dovs , Dauis was detecmined to not be infoxicated very eacly on, but
Continuwed 4o be detained. The pvo\ozxgeé\ detention oad ?\sk\t\g expedition irto
vaceloxed Cominal aLtivity ourside the swpe ok the Orlg\l\a\ trasfie comtrol Mission
Wos deXkermined. by tris very (oust 4o be untonstruional. Appellas case is

te Same in s seaacd oade he asks the Coust o Uphold. s previous ling
*H\ WL'D Lse. » | |

\A/OLF . STATE

AX abouk dwee oclock i Ahe MoTrng Wolk was stopped. by et Traoser
Neleon For a defectve " Tag lampy on the Cheyy S-10 Blazes that Wolk was driving.
Afkec brief infiad c\ue,s*ko/\‘./\s\ Teoopes Nelson Yol WAE and. Wis passenger , Feeed., that
he ws oty 40ing to issike @ Wasning, Aot atidket, Hnen setucned to Wis patel car aad
Codioed, o Cequest S0t triminal histories and oc}é(s)(mdix(\g Walcant Cepotts,

Teoopec Nelson e called in for o K-9 patvo\ offices to come o the scene .
Neleon noted ‘h«ec\ “Not suse what Were going to have here | (n Wis fequest to Yoo
K-9 officer OLS\ “Thete (was necuousness thee” Nelson lotes testified Aw\(\s tne
Suppression heasing ond o Aeial Aok freed. Was Nervous ond. WolF was overly
Coppecotwe.

The K-9 pdficer grvwed aboU& Yen o SFifteen minures after the car was
Sropped.. The K-9 snidf fest was pecformed ofter Wolk westold fo exct the

1



PO-\226-\%
ond Wolk (pmphied. A’\%\/\Ous\z\ nevther Offier testified fo the dogs alert, the
bsvest video Shows Nelson telling ok that the dog had dlested do the presence
of dx\»g‘a. Both officers stated (Wolk aave consent do both the K-9 sniff arde
the subsequent searcn. Wolk denies this as he contends 4hat he cowld not Wave
owen (nsent o search a vehicle he dd rot own Nimseld, |
The officers execuXed the seacon ond found Marijwana ard a bag Containing
Seven plls, \ater deftesmined 4o be,” Ecstacyy or 3-4 Methylenedioxymethamphetamine .
At the suppression hearing, Trooper Neon testified " I don't know iF Lie ever
Yaned o Crtakion [ for o defective oy lamp 7.0
~ Troopes Nelson testified on cross- examination that he pmtonﬁerk the detention,
bter Tecewing o Clear wastant-seport, because of Freed’s nervausness andh
Wolk’s overly cooperatwe benavior, Wols v. State | 137 S.w0.3d 797, Th at
DO\ | 2004 Tex. App. LEX1S U258, The Cous¥ demved. WolF's Mmotion to suppress
ond. the ecstacy was admited. into evdence. The (ourk of Appeals teversed the
demol oF suppression, hoding taok the prolonged. detention violated (oolFs Fourty

arendment r'\b\f\‘\’y
Whea the Sacks in Appelants case are applied to the Standard set focth

in Wk v. Stade | the simlasities abound. Both wese stopped. Sor o defective
Vicense gate \gnt, W0 was told he was aping fo et o warning for fhe taffic
Violadion. Appellant was b he was Ak going o get anything. WolF s clear oF

o\ wastants of holds. Appelant was deac oF all wacrants or hdds. Both (vere detained
longes Hran Necessary to effectunte the purpose of he fraffic shp and never

soved. & Wosnng or Citaction .
However, F Wo\S was Sorced Yo be applied do Appellants issues, a few

Key points arise. WK very deasly wnsented. o the searcn, yet amued. later on
We could not leaplly have consented Yo o search oF a venidle he did Aot own.
Appelany never onsented. ot all, even Yavng to be silenced wWhea he raised
an Cbjection o OFficer Goodman Using o Squeeky Joy on one Knee Whie pointing
ol oestring Yo W K9 dusing Hhe saifF Fest. T Les wmse, as Trooper Nelson
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Wos \\OL\;\'\g Technical diffimlties tedrieving the criminal Wistocy, Nelson detained
Wol§ and Freed until backuy astived, then telling Wolk Yo exit +ne wenicle . Ta
Appelants case, Mo such Yechnieal difficulty existed oud after fecewing the
0N\ d\eas Seport, Ooodman still chose fo probong the detention .

The Coust of Appeals looked o see F the detention Aum‘ms e LWak for the
fepock Oad boskup Wos o prolonsed derention thak violated (WDo\f's Foucth Amendment
F'\S\/ks. The (ouck of Appeals el Haad becaunse dne indiad detention was lonae,r
Ton W5 Teasonably necessary o effectuate the puspose of the Stop, that is, to
wotn WolE abouk tne Aefeckive ag light, ad becavse the prolonged detention
Wos Aok Sugpocked. by teasonable S\:\6P\c\0/\ e (oust of Appeals found. that the
pro\onged detention vidoked (Dol Fouskn Amendment anrs |

Ao applied 4o Appelant's tase, tas precedent of Wolk is of the exact same
soue n the exact same coust. (ades Yhe construck of Wolk, the (oust of
kopeals decided thok even prolonging the detenrion after dne decision fo only -
iS50 0. Washing Was (llegol and the nervoushess and. ovesly Coopetative behavier
K ok Meek the Cequised. standacd for Ceasonable Suspicion to detain the
vassengess. The (owrt of Appeals determined thak the futfic Stop begoa to
be o prolonged. detention fhat vdaked Wolf's Fourtn Auendment Cights. Using

A precedent in Appelants Case, the teord Shows Thok Goodmon Stoted ia
drod Anek Appellant Was nok Nesuous, Aot inder the inFluence of dwugs or
o\cohol, Was Cooperative ad Came badk Cleac on the astant check thus there

(s no Nkl basis ot o prolonged. detention. 6“&/\5 Appelant fo exd wis SW,
Whie Keepngy o hond on Wis Sidearm A o ATaw pos\—\\ox\ Couldh Aot s, by have

been ce\aved Yo the ong\r\a\ Mssien of trasFic LoM'(o\ 05 thak MSScn Was
(bondoned, \esy eosly on in the Stop. Appellant and WM (wese both detained

l\\eg&\\\; i Ane some mannes and style. This very (ouek Was alseady Made a
,(\L\'\AS ON *\’Miﬁ exact i55ue ond. the Coust Swould UPMA s © u\\\!\:; dﬂa\/\.
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CAgPLACATION

OFFicec Goodmon stoppeh Appelland undes the pretense of issuing a
Wosning of crakion for o \wcense olate \'\ch not being 0n, (State's Exhibit 2 at |:07)
Officer Oopdman Aold Appellant he wes nof 00ina 4o issue Wint & Wasning nor o
Cixation Hor the stop very easly on. (S‘ra’(e‘s Exibik L at V:\S) Afker q“es)‘;o"""@‘
Appelont ard \:w\/\\./\s Appellants woascant check | Whwich tame back cleas, boodumon
b Appellant to exd nis vencle with & hand on Wis Sideasm. Appellant submits
Aok AWis ?ro\o/\ged detertion violated his Fourtia Amendment Tignts either ot
ek PO o eaclier on when Goodman Yold Appelant he was nat geing o
e W 4 WAL |

Mo the state never actually intoduced. evidence proving that Appellaat’s
\icense Plate \kg\«ks wese not Functioning comectly, despite oo pretrial request o
Ao 20, one could dsaw the ntetence that the evidence never backed wp
Goodmans FHorement or Fhak dhe evideace Aot submitted would have been
exculpadory in natuce . Appellant submits that because his Mercedes-Berz has
two Ueense plake Vapts | the stde woould have. had 4o prove that both of the
\'cﬁhb were not funckioning propesly, had Goodman actually weitten o icket and
Aopelant contested. the Aider. These vaproven assertions of boodman leave a
\exy dosk Coud over the \ega\\-h/ ot the traffic stop as well as +he endire
Cose . ‘

The “Yolesable Am&\'wr\“ of the Shop 15 detesmined. by the Seizuce’s “mission’,
WRn 5 Yo addsess the tudfic viclation bt wattanted the stop sk atlerd. +o
Ce\aded 6&'?6W CoAcer)\si Rozlv'gguﬁzv. 5., 135 St 1609, e\ (20\5), As
Goodman never wrote & tikek, aor intended 1o, ad. since the stte never
deSinikively proved. Goodman's statement Ceasrding the Matfuctioning license

pote \\5\/\*5\ APPe,\\wc\' Submtks Hhat the Hlesuble. dusation of the stos Ce,gard\\ng
e seiziges misson, Whidh waes Yo addsess the e violation, (uowld. have,

been exixremely lwided in Axture, 1§ it ever existed ot all.

AN
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h)_"/\ef\ Goodman ferurned Yo Appellants venicle, he had alseady ran Appelasts
Wescont dheor. Goodman ol have Chosen Yo issue o tioket tien yer did Asty

0l iastead osked Appelant o exLJc\\r\‘\s venle. Goodman continuned. o A&—%@M
| Appelant kil Gosdoman Aold Appé\\cu\% he (oas 60'«\3)40 vevform o K-9 st test.

Dbm\r\g He K-9 onids +es)§\ the recocd and evidence Shows thot Goodman
Spoke 1o the K-9, pointed and destuced, oot down on one Kaee and uwsed a
Squeeky Yoy Yo induce the K9 4o aleck. Appellont submits that the (om%
Consdes these focks as those actions performed. by dn officer com«% @
K-9 sniff test are prohibited onde leaol and Hhetetore the evideace
obtoined on the basis of an alert by he K-9 Showd be Considered. mder
e Scuik of the povsonous tree dockrine oad thus S ppressed.

Showd e (outk a0 anginst the precedents that exist and. decide
Huk the St ;k\m\ec &b not err ia its opinon, Hhe couct il create a
Mr\gecow plecedent, This Aw\gerous ecedent is (Where an officer
(on Stop o motorist nder the pretense of on waproven trakfic violation,
fNeves Wrike oo Ficket, demand thet o motorist exik their vehide |
Lonfinune MJ{“’“’B & Motocist 40 onduck & non- consensual K-9 SnF test
despite not Seeing or smelling any fascotics, induce the K-9 o alert by
performing prolibited oLTions | Bestures aad Spokea Commands dad thea
proce&e Yo Searih the motorisks vehidle. Tn the context of a civi\ c'gi\*s
\wsuk pader D5C YL 81983, dhis is Wapnly degal and octionable. Vet
Yt 5t Districk has 2omehow Tuled aaginst peioc Stote andh Supceme
Couck precedents aad decded thuk this s ndeed legal aud. aot ack all
ecroneons Ia de nterest of all pc@voﬁx\\nﬁ Avecican notions of ’r“(eezio’m
ol lkbe(*y v s (oust Must tevesse the M\U\S on Hhe Mation Fo suppress,

if\ 3 Sepesade (ases, L ouk of Yo vedy Cousty it has been held Hhat a
oolice exteasion of o trakfic Stop n order 4o onduct o K-9 spiff Hest
Violoakes the (onstituckions Shied aguinst Laceasonable Seizuces
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See, Wak v. Shode | 137 S.0.34 797 (Tex. App. 2004Y), Davis v. Shate | 947 Sw.ad
40 (:Yﬁx. Crim. Agp. \9‘)7) N Ko&\"\&\mz V. (Xi‘ RS S.C+. 1609 (;zo\s), Ap?e\\p./v\—
Goks e (oust Yo wphold the decisions in nese precedents and the application
Saameork, 40 Weo case and fevesse the denal of Appellants sSuppression motion

"\/\RN\ ANALY S\ S

Should Fhe  (oust condude that tne lower cousts and or presiding
dge Should ove gcanted A?Pe\\ar\*\s. Motion Ho suppress, The (ouct would be
bound. 10 Conduck & harm analysis 45 per @c. R App P 442 @), “TF the appellate
(2ord n o Ceiminol case teveals Constitudional etcor dhat is subject do hatmless
estor seviewd, Ane (out of Appeals must ceverse o yudaement of conviction or
punonment wless the Coust detesmines beyond & seasonable doulst that dhe error did
not (ontbuXe 4o twe onvickion or punishment” Atkins v. State | 951 S.24 787,
797 (’Yex Crim App. 1997) (v Hing Cainv. Stede | 947 Sw.2k 262,264 (Tex(,rw App. 1997)

A extors | except cectain feders\ constitutional erocs deemed. ” Structural’
e Subyect 4o o0 harm au\a\x,sis;“

Wikhowk the evidente discoveced as atesulk of 4he illegel detention
M. 520t the Stare Would have Zed no basis on Which o convick Appellact
0% possession of dnything. See Dorteh |, 199 T34 ak 203 See also Hall,
M SW3A 520,527 (Tex. App. Amasillo 2002 Ao pet. Thus, Hhe (oust should
ot be able 4o conclude beyond a ceasonable doubt tnat the error did nct

Contribuke 4o Yae onviction. See, Tex. R App. P. 44.2@), The (ourt Shold
teverse the yudaement.

23
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PeA X onec comes now o peay thak the Honotable  (ourk
of Appeals of Texas sustain Wis issue and tevesse the
jwdaement 0f the lower Courts and isswe & cemand to the

\owes WusYs ov (ender o decision wpon Petitioners benal\t.
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CEKT\?\CA’TE OF DERVILE

Comes now . Mask David Zimmesman | Petirioner Pro Se | be,i/\S ot Soud
Mind andk SWXgeM?A\'\' onde COMP\&‘\’C\\{ of Wi owa \/o\\*\a/\'{’o'\:m\\\/ Sweac Hiat C’,uu\{\‘b\'\r\j
Convained wikiin this Pedition For Oisctetonary Review is botn Hrue and cortect,

andes penalty of periury | on dwis dade of Macech 19 2019 A0
Secved on Ahe j?o\\ow'\rxg PatXies:

* (lesk of The Cousk of Criminal Appeals
po Box 1d30%

Capvtol Station

Austin, Texas 7870

* Yexas Ador fey Genera\s OFice
200 (. 5t ST
Aus‘k‘u\\ Texas 73761

| ﬁespechcu\k\/ SubM}ﬁc(l\

Mack 0. Zimmerman
A 0213669 7

‘?e,rg\/@o/\ Dk

12120 Savage Drive
/\/\‘\Awa\{, Tx 75852
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' APPEND X

AKY-AL - Appe,\\w'\-\‘s. Ov'\g\f\«\ Tadickment Sov 4casFic Stop.
/\\)?@\\DJV\ Was ndcked Winouk & Lab dest Lo narcotics

A3- Ay - Appelants Aad Tadickment, before e Stoke added. o

BN A%m\mkc& Ermancement on day oF teial

AS ' = (ousk Osdes 0§ Ackions Sor "\ot Tadichment
- (ousvs Osder of Ackions Sor 2nd Tadictment

At
0%-1- OP-Y5 - 58 Diskrich Opinion
_Apvenow NoTES
* Ref, A3 The ja;x\\/ Yerm 6F the 594 Disteick s listed on (awmse™ 667724,
NeX Anese Was Ao Cause (with this Aumbes presented (n the 594h
- Sudied Disteick. AN progeedings Show tre 3974 Todicial Districk,
Twie Cowd invalidate tre wdickmens and Case altogether, Which
Srould. e considesed gs Appellask Wl ruise dis on Habess if necessary.
» ReX, Ad: On Count 5| Arere is no tetea nyhrocamibial fisked in tne Health ad
Safery (ode. This oulds wwalideke twis count.
+ Ref. AY: The  Sissh Puny Shmenk eanancement s for ga %co,va&c&/ bodily iajury

©phvense, Which could not be used Yo erhane L non-violeak A‘““ﬁ offense
e Bealin ad Safery Code

* Reb. A4 On ne Second Puxishmerk enharce ment | there s Ao
Methylenedoo xymethampheramine in existence in tne Headn ad

Sexeky (ode. This woull wunlidate $uis enhaatement.

- A\\ o AW beass note Yo e (ousk Yo Sewe the 9@0‘)\6 time
b MON( in Ave wkefes oF Nus¥ice,
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- | DEFENDANT'S
DEFENDANT: MARK DAVID ZIMMERMAN CQ PY
ADDRESS: 18484 PRESTON RD APT 102-332 - ‘

DALLAS TX 75252
CAUSE NUMBER: %35 .

BOND
COUNT DEGREE OFFENSE OUNT
1 1stDegree COUNT 1 POSS CS PG 1 >=4G<200G W/INT. Ag‘[( ‘ o214
2 Felony; DELIVER; : '
3 3rd Degree COUNT 2 POSS MARIJ >4 0Z<=5LBS 0
- Felony; DRUG FREE ZONE;
3rd Degree COUNT 3 UNL POSS FIREARM BY FELON
Felony -
PA CONTROL NO. 16-02962

TRN #:9242014982; TRS#: A002; A003; A004
DESCRIPTION: DOB_07/31/1986, White, Male

 WITNESSES FOR GRAND JURY: @—QJL QS&QI ' )
ARREST DATE: _ 06/07/2016;
CO-DEFENDANT(S):

TRUE BILL OF INDICTMENT

IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS:

The Grand Jurors, duly selected, organized and impaneled as such in and for the Count_y&d
Grayson, State of Texas, at the July Term, 2016, A.D., of the District Court in and for the 59
Judicial District of Texas and for said County upon their oaths in said Court at said Term present ;:
that on or about the 7th day of June, 2016, A.D., and anterior to the presentment of this mdxctmcntt ;ﬁ

in the County of Grayson and State of Texas, MARK ZIMMERMAN hereinafter callcd
"Defendant”, did then and there,

LR DOCIWENL YR DTS :

3%’ ] : S .:'. ‘t

COUNT 1

in_tentiqnally or knowingly, possess with intent to deliver, a controlled Substancé, namely, cocaine,

inl an amount of four (4) grams or more but less than two hundred (200) grams,
COUNT 2

intentionally or knowingly possess a usable quantity of marijuana in an amount of four ounces or

Vrnore but less than five pounds, And it is fux’cher presented that the defendant committed the above

offense in, on, or within 1 ;000 feet of the prennses of a school, to-wit: Whitesboro High School, r
COUNT3 sl 4

\\*“‘@“ 5 3’0

having been convicted of the felony offense of Aggravated Assault with a Deadgjc‘Wea n
9th day of December, 2009, in cause number F-0912973 in the 204th Distrié:; ?o

@ ey

- od& N
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County, Texas, intentionally or knowingly possess a firearm before. the fifth anva Eyef the
 defendant’s release from supervision under parole followmg conviction of said felony, \' '
PUNISHMENT ENHANCEMENT ‘

And it is further presented that, prior to the commission of the charged offense hereafter
styled the primary offense, on the 16th day of April, 2007, in cause number 199-80161-07 in the
199th District Court of rayson County, Texas, the defendant was finally convicted of the felony
offense of Possession o Conht{}&glilgr&kSubstance Penalty Group 2 or 24, four grams or more but less
than 400 grams with intent to deliver, |

And it is further presented that, prior to the f;mmission of the primary offense, and after the

_ conviction in cause number 199-80161-07 was final, the defendant committed the felony offense of
Aggravated Assault withiDeadly Weapon, and was finally convicted of said felony on the 9th day of |

December, 2009, in cause number F-0912973 in the 204th District Court of Dallas County, Texas,

against the peace and dignity of the State.

J OSEPH D. BROWN
Criminal District Attorney
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DEFENDANT: MARK DAVID ZIMMERMAN
ADDRESS: 18484 PRESTON RD APT 102-332

STX 75252 :
22113153 NUMIZER: @Ll/’i-%q

| BOND
COUNT DEGREE OFFENSE AMOUNT
1; 1st Degree Felony; COUNT 1 POSS CS PG 1 >=400G [S @D
~ W/INT.DELIVER; | o
2; 3rd Degree Felony; COUNT 2 POSS MARIJ >4 OZ<=5LBS 002
| DRUG FREE ZONE;
3;  3rd Degree Felony; COUNT 3 UNL POSS FIREARM BY I, 200
FELON; .
4; 3rd Degree Felony; COUNT 4 POSS CS PG 1 <1G W/INT. _5___”{'{_
5 State Jail Felony , DELIVER-DFZ; ‘é’ faéu’j e
COUNT 5POSSCSPG2<1G Q &K= 53
PA CONTROL NO. 16-02962 | T Z %3
TRN #: TRS#: . | - 25
DESCRIPTION: DOB_07/31/1986, White, Male ~ = =2
WITNESSES FOR GRANDJURY: ____ v ]
ARREST DATE: 2 Y5
> =

TRUE BILL OF INDICTMENT
IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS: .

The Grand Jurors, duly selected, organized and impaneled as such in and for the County of
Grayson, State of Texas, at the July‘ Term, 2016, A.D., of the District Court in and for the 59th
Judicial District of Texas and for said County upon their oaths in said Court at said Term present
that on or about the 7th day of June, 2016, A.D., and anterior to the presentment of this indictment,
in the County of Grayson and State of Texas, MARK ZIMMERMAN hereinafter called
"Defendant”, did then and there,

COUNT 1
intentionally or knowiﬁgly, possess with intent to deliver, a controlled substance, namely, Gamma
Hydroxybutyric Acid, in an amount of more than (400) four hundred grams,

COUNT2 |
intentionally or knowingly possess a usable quantity of marijuana in an amount of four ounces or
more but ]éss than five pounds, |

And it is further presented that the defendant committed the above offcns i

on; or within
1,000 feet of the premises of a school, to-wit: Whitesboro High School, :Z .
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COUNT3 @gFD

having been convicted of the felony offense of Aggravated Assault with a Deadly

County, Texas, 1ntenuonally or knowingly possess a firearm before the fifth anniversary of the

defendant's release from supervision under parole following conviction of said felony,
COUNT 4
intentionally or knowingly, possess with intent to deliver, a controlled substance, namely,
methamphetamine, in an amount of less than one gram,
And it is further presented that the defendant committed the above offense in, on, or within
1,000 feet of the premises of a school, to-wit: Whitesboro High School,¥ ‘
COUNT 5 .
intentionally or knowingly possess a controlled substance, namely tetrahydrocannibihol, in an
amount of less than one gram, A
And it is further presented that the defendant committed the above offense in, on, or within
1,000 feet of the premises of a school, to-wit: Whitesboro High School, ¥ |
PUNISHMENT ENHANCEMENT

And it is further presented that, prior to the commission of the charged offense hereafter

styled the primary offense, on the 9th day of December, 2009, in cause number F-0912973 in the
204th District Court of Dallas County, Texas, the defendant was finally convicted of the felony
offense of Aggrévated Assault with Deadly Weapon,

And it is further presented that, prior to the commission of the primary offense, and ‘after the
conviction in cause number F-0912973 was final, the defendant committed the felony offense of

Possession of Controlled Substance four grams or more but less than 400 grams with intent to
Phetasmne

Deo
deliver to-wit: methylenedro&yyf?n thaphetamine, and was finally convicted of said felony on the -

‘Ist day of October 2010, in cause number 199-80161-07in the 199th District Court of Collin

County, Texas, A‘\;{ et

against the peace and dignity of the State.

JOSEPH D. BROWN STATE OF FEXAS 7 7
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Skip to N‘-am Gonten Luqou\ My Accaunt Search Menu New Criminal Search Refing Search Back Location : Grayscn County  Help
REGISTER OF ACTIONS
Case No. 067375
tate of Texas VS. MARK DAVID ZIMMERMAN § Case Type: Adult Felony - .
The State o ' § Date Filed: 08/31/2016

§ Location: 397th District Court
§

. - PARTY-INFORMATION... - oo _

i e i T Gk Attotneys
Defendant ZIMMERMAN, MARK DAVID Male White . JAMES R; DUNN

e R G s

18484 PRESTON RD, APT. 102-332 5'10°, 190 Ibs Court Appointéd
DALLAS, TX 75252 » 903-893-5535(W)

~ SID: TX07680312

. State .. .  The Stateé of Texas. S, ) e e

Cuarce INFORMATION

Charges ZlMMERMAN MARK DAVID Statute - Level oo "Date

1. COUNT 1 POSS CS PG 1 >=4G<200G W/INT. DELIVER ’ 481.112(d) 1st Degree Felony " 06/07/2016"
2. COUNT 2 POSS MARI >4 0Z<=5LBS.DRUG. FREE ZONE ‘e 481.134(d) - 3rd Degree Felony.~: ...06/07/2016
3. COUNT 3 UNL POSS FIREARM BY FELON - 46.04 (a) * 3rdDegree Felony--

B E_vgws & (}ﬁnéh‘s: oF THE Court

FRYRE PP

01/04/2017 Dlsposltion (Judicial Officer; Gary, Brian K.)

1. COUNT 1 POSS CS PG 1>=4G<200G W/INT. DELIVER
Dismissed

2. COUNT 2 POSS MARIJ >4 OZ<—5LBS DRUG FREE ZONE
Dismissed .

3.COUNT 3 UNL POSS FIREARM BY FELON
Dlsmlssed

OTHER EVENTS A_ND HEARINGS

06/08/2016] Adult Magistrate Warning

CT1,2&3

06/14/2016 Affidavit of Indigency to Court

06/15/2016| Notice of Appointment

Rick Dunn o

.. 08/31/2016] Indictment. (OCA) . [ P . . . T S R AT AT Eot £ = T2 F AN E W TN S
09/08/2016{ Order Setting Condmons of Bond : ’
09/12/2016{ Motion

- _for an ltemized Lab Test

09/13/2016 | Writ

ZIMMERMAN, MARK DAVID Served 09/13/2016

N Returned : 09/16/2016
09/13/2016 Motlon

to Reduce Bond or Perform a Bond Reduction

09/15/2016{ Motion

to Dismiss all Charges and Counts-Pro Se

09/16/2016{Defendant Receipt of COB

09/22/2016| First Setting (8:30 AM) (Judicial Officer Gary, Brian K.)

10/12/2016} Letter

10/26/2016 Plea Conference (8:30 AM) (Judicial Officer Gary, Brian K.)

11/03/2016 | Motion to Suppress (OCA)

11/04/2016| Motion - - .

o to Reduce Bond

11/_14/2016 Notlce

State's. F/rst Amended Not/ce of Intent to Enhance Punishment

11/16/2016 Motion =

. for a Personal Recognizance Bond

12/12/2016{ Motion to:Suppress (1:30 PM) (Judlual Offoer Gary. Brian K.)

and Motion to-Reduce Bond ..

12/29/2016{ MOTION TO-DISMISS .

.01/03/2017 { ORDER OF DISMISSAL..

01/19/2017 CANCELED  Motion to Suppress (1 30 PM) (Judnual Oﬁ'cer Gary. Brian K.)

.| CaseDisposed- .. ‘

v o | eand-Motion'to Reduce bond '
02/1 3/2017 CANCELED Jury Trial (8:30 AM) (Judlqal Oﬂ"cer Gary, Bnan K.)

Case Dispossd

“https:/j udicialsgarch.co.gféyson.b(.us/Cas‘e'DetaiI.aspx?CaseID.’:1314806 ' - n
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REGISTER OF ACTIONS
CaseNo. 067724
The State of Texas VS. MARK DAVID ZIMMERMAN § Case Type: Adult Felony
§ Date Filed: 12/14/2016
§ Location: 397th District Court
§
§

PARTY. INFORMATION: 3 -5 - 20

a2 24 100

Lead Attorneys

" Defendant  ZIMMERMAN, MARK DAVID Male White » J. RICHARD DUNN
18484 PRESTON RD, APT. 102-332 5'10", 180 Ibs Court Appointed
DALLAS, TX 75252 . 903-893-56535(W)
SID: TX07680312 _ » : .
State . . The State of Texas
CHARGE INFORMATION . . -
Charges: ZIMMERMAN, MARK DAVID Statute “Level .- * Date
1. COUNT 1 POSS CS PG 1>=400G W/INT. DELIVER » ) 481.112(f) * 1st Déegree Felony © 06/07/2016 -
2. COUNT 2.POSS MARIJ >4 OZ<=5.BS DRUG FREEZONE. . .. . - 481.134(d). - 3rd Degree Felony-+- -« .06/07/2016..
3. COUNT 3 UNL-POSS FIREARM-BY-FELON - - <~ o 46.04 (a) - - 3rd Degree Felony:~ ~06/07/2016 =~
4. COUNT 4 POSS CS PG 1 <1G W/INT. DELIVER-DFZ . . . 481.112(b) 3rd Degree Felony " . .08/07/2016 -
5. COUNT 5POSS CSPG2<1G . : - 481.116(b) - State Jail Felony - -~ 06/07/2016

EvEnTs & Oroers oF THE Court

OTHER EVENTS AND HEARINGS

12/14/2016| Indictment (OCA) N . e .
01/03/2017 | Judicial Docket Entry - Public W
No arrest on any ct in this indictment; issue cap/as on each ct; set bail as follows; Ct 1 at $15,000, Cts 2, 3, 4 and 5 all at $5 000 each, all w/ COB -
- BKG
01/03/2017 | Writ
' ZIMMERMAN, MARK DAVID Served 01/03/2017
Returned '01/05/2017
01/03/2017 | Order Setting Conditions of Bond :
01/03/2017| Inactivate Case Event (OCA)
01/03/2017 | Defendant Receipt of COB
01/05/2017 | Adult Magistrate Warning
CT 1-5
01/12/2017{ First Settmg (8:30 AM) (Juducnal Officer Gary, Brian K. )
01/13/2017 | Motion to Suppress (OCA)
Defendant's
01/17/2017 | Subpoena Returned Served
01/17/2017 | Application for Issuance of Subpoena
State 1
01/25/2017 | Motion -
: to Inspect, Exam/ne and Independently Test Physical Evidence
02/09/2017 | CANCELED Motion to Suppress (1:30 PM) (Judicial Officer Gary, Brian K)
Other
and Pre-Trial hearing
02/09/2017 |Motion Hearing (2:30 PM) (Judicial Officer Gary, Brian K.)
: Motion to Suppress
02/13/2017| CANCELED Jury Trial (8:30 AM) (Judicial Officer Gary, Brian K.)
By Request
03/07/2017 | Motion to Suppress (9:00 AM) (Judicial Officer Gary, Brian K.)
03/07/2017 | Order
on Motion to Inspect, Examine, and Independently Test Physical Evidence
03/07/2017 | Judicial Docket Entry - Public
hrg on min to suppress; State -- Cory Goodman, exhibits, take under adviserment - BKG
03/07/2017 | Motion
to Find Dedendant's Bond Insufficient-State's
03/08/2017 | State's Notice of Intent
: | State’s First Amended Notice of Intent to Enhance Punishment
03/09/2017| Order Setting Hearing
03/10/2017 | Application for Issuance of Subpoena
- State 1
03/14/2017{Subpoena Returned Served . ST
03/15/2017) CANCELED Motion Hearing (1:30 PM) (Judicial Offcer Gary. Brian K.)
: Other )
Motion To Find Défendant's Bonds Insufficient
03/15/2017| Motion
L .| for a Personal Recognizance
03/22/2017| CANCELED Motion Hearing (1:30 PM) (Judicial Officer Gary, Brian K.)

- h;tgs://jqdi'cialsearch.c‘o.grayson.b(.us/CaseDetaiI.a‘s‘px?Ca’selD.=i1328741 ' ' 12
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_ Affirmed as modified; Opinion Filed August 20, 2018.

@Court of Appeals ‘
Fifth District of Texas at Dallas

- No. 05-17-00492-CR

MARK DAVID ZIMMERMAN, Appellant
V.
THE STATE OF TEXAS, Appellee

On Appeal from the 397th Judicial District Court
Grayson County, Texas :
Trial Court Cause No. 067724

MEMORANDUM OPINION
Before Justices Lang, Myers, and Stoddart
Opinion by Justice Myers

A jufy convicted Mark David Zimmerman of four drug-related offenses: (1) possession
with intent to deliver more than 400 grams of gamma hydroxybutyric acid (GHBY); (2) possession
of four ounces or more but less than five pounds of marijuana; (3) possession of less than one gram
of methamphetamine; and (4) possession of less than one gram of tetrahydrocannabinol. The State

) mgl_legvoi:fi"‘»drrug-.fr‘ee zone and hgbig},al offender enhancements. The jury found the enhancement
allegations to be true and assessed punishment at ninety-nine years’ imprisonment and a $100,000
fine for possessing more than 400 grams of GHB; for the other three counts, the jury assessed

- punishment for each offense at fifteen years’ imprisonment and a $10,000 fine. Appellant brings

two is,sués, contending the trial court erred in denying appellant’s pretrial motion to suppress and

that the trial court lacked the authority to order $180 in restitution for lab fees. The Statc responds



that the trial court did not err in denying the motion to suppress, but that the restitution order was
an abuse of discretion and should be set aside. As modified, we affmn.
BACKGROUND AND PROCEDURAL HISTORY
Officer Cory Goodman was the K-9 officer for the Whitesboro Police Department and was
patrolling with his K-9 partner, Ninja. Goodman was a seven-year police department veteran who
was certified as a K-9 handler and had been trained in narcotics interdiction. Ataround 10:24 p.m.
on the night of June 7, 2016, Goodman observed a silver Mercedes SUV with a defective license
p‘l_afe light driving westbound o Highway 827ir Grayson County, Texas. Officer Goodman’s body
camera recorded the subsequent interaction he had with the driver of that vehicle, appellant.
About thirty seconds after initiating the stop, Goodman approached the driver’s side door
of the vehicle and asked appellant for his driver’s license and proof of ‘insurance. Appellant
complied, producing a Colorade drivér’s license as identification. Appellant asked why he had
been pulled over, and the officer said he had a “tag light out.” The officer asked appellant if he
knew that, and appellant said he did not. The officeér then quickly added, “I’m not going to give
you a ticket for a tag light or anything, no, nothing like that.” He asked appellant, “So what brings
you down to Texas?”’ Appellant said he was “pretty miuch from Texas,” that he “grew up here,”
that his “brother is from here,” and that he was “cutting out of here” and “going on vacation.” The

officer asked appellant where he was going on vacation, and appellant said he going to visit some

family in Colorado, then going to Las Vegas. The officer asked, *“So, uh, whereabouts a_r'é you

living now?” Appellant replied, “Right now I was just actually staying in Austin Ranch, over in
The Colony.” Goodman asked appellant if he was heading to Colorado now, é_nd appellant said
he was. The officer inquired, “Have you ever been in trouble with the law or anything?” Appellant
replied, “Uh, not in quite some time.” The officer asked appellant “[w]hen was the last time,” and

appellant replied, “Eight, nine years ago.” Goodman asked if it was for “[a}nything serious,” to

-



which appellant said, “Not too serious.”

The body camera video shows Officer Goodman walking back to his patrol car and asking
Whitesboro dispatch to check appellant’s driver’s license, criminal history, and search for
outstanding warrants. He also checked the vehicle registration informeition. During the hearing
on appellant’s pretrial motion to suppress, Goodman testified that appellant’s driver’s license was
clear and valid, as was the proof of insurance. The vehicle registration information was in good
order. There were no outstanding warrants for appellant. But the “[c]riminal history revealed

" multiple possession, misdemeanior possession, and [a] manufacture/delivery of controlled
substance arrest.” Goodman added that appellant had two offenses that were in penalty group two.
See TEX. HEA\LTH & SAFETY CODE ANN. §§ 481.103, 481.113. “[A]t that point,” Goodman
testiﬁed,) he believed, based on his training in nﬁrcotics interdiction, that appellant was
“transporting narcotics” or was “in some type of illegal activity” because appellant’s “stoty [was]
not really adding up for a long-distance travel, and he avoided multiple questions as to his criminal
history, answering not serious criminal history, things along that nature.” Goodman also testified
that he saw only “a very small bag” on the floorboard inside appellant’s vehicle, which the officer
believed was “not typical for a long-distance trip[,] as he was talking about.”

Goodman testified that he did not detect the odor of marijuana or anything else of an illegal

nature, and appellant did not appear to be under the influence of any drugs or alcohol. Nor did the

or-3

officer notice anything of an illegal nature in plain view. Appellant made good eye contact, When =~

asked if appellant appeared to be in any way nervous, Goodman testified that he was “[n]ot too

extremely nervous.”
After receiving criminal history information from dispatch that was inconsistent with

appellant’s statements, Officer Goodman returned to appellant’s vehicle, pausing to shine his

flashlight into the back of the SUV. Goodman testified that, for officer safety because of the traffic -

—3-



on the highway, he asked appellant to step out of the vehicle so that he talk with him further. As
appellant was about to get out of the vehicle, Goodman asked him if he had “no weapons or
anything on you, is there?” Appellant started reaching for something with his left hand, and
Goodman told him, “No reach, no feach. What you got? Knife?” Then appellant said, “No, I got
a paperweight.” Appellant removed brass knuckles from his left pocket and, at Goodman’s request,
handed them over to the officer. Goodman asked appellant to walk to the back of the vehicle, and
then asked him if he had any other weapons on him. Appellant said, “No.”

~ Goodman patted appellant down, after which the officer told appellant that he did drug
interdiction anci that he noticed appellant had a couple of convictions for possession of marijuana,
and another for manufacture/delivery. He asked appellant if there was anything illegal inside of
the vehicle. Appellant said, apparently referring to his ¢riminal history, that “[a]il of that stuff was
from a long time ago.” Goodman asked, “There’s no more of that going on now?” Appellant said,
“No, sir,” and quickly added, “I’ve been very, very good.” Appellant told the officer he had his
own company and that if Goodman was interested in “VIP” asset protection, “That’s actually what
Ido.” Appellant added that he hir"es exclusively officers and ex-military. Goodman continued to
question appellant, asking him, “Now, you live in The Colony?” Appellant said he was staying in
The Colony with an older woman; that he had lived there before; and that he had moved back to

Texas from Colorado.

~ Goodman and appellant had been standing behind the SUV while they talked, and the -

sound of several passing vehicles could be heard on the body camera video. Goodman said he was

concerned about standing so close to the highway, and he asked appellant to move. They both

moved over to the side of the road, after which appellant said, “Now, I think I’m moving back for
a little bit.” Appellant paused before adding that he was going to do this “after I get done with my

vacation.” Goodman asked appellant how long he had been in Texas, and appellant said he had

4
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been here for the “past couple of months.” While Goodman questioned appellant, another officer
who arrived on the scene during the traffic stop, Officer Pruitt, joined Goodman. On the video, he
can be seen standing next to appellant’s vehicle and looking inside as Goodman continued

questioning appellant.

Officer Goodman asked appellant if was originally from Texas, to which appellant said his -

father moved to Texas when appellant was about six months old, and that he had “pretty much”
lived in Texas, mostly the DFW area, since that time. Goodman said that he noticed appellant did
“not have very much luggage in his car, and he asked appellant if was going to Las Vegas “on a
whith.” Appellant said he had his backpéck and a “couple of changes of clothes” in the back of
his car, and that was all he needed. Appellant added that he “ﬁgujre_[dj” he would buy everything
else that he needed and “put it on the corporate card.”

Officer Goodman asked again, “Okay, so there’s nothing illegal inside of that vehicle,” to
which appellant said, “No, sir, there is not.” Goodman asked appellant if he had any problem with
the officer searching the vehicle. Appellant said he did not consent to a search, and that he wanted
to be on his way. Goodman advised appellant he had a K-9 in his car and that he alefts on narcotics,
specifically marijuana, cocaine, methamphetamine, heroin, and ecstasy. He asked appellant if any
of those substances were in the car, and that “if it is in that vehicle he Awi_ll_ alert on it.” Appellant

again said he did not consent to any search of his vehicle.

... The officer told appellant that he was going to “run” the dog now, and that he did not need

appellant’s consent to do that. Goodman added, “I was just giving you the opportunity to be honest
with me; if there’s something in that vehicle he is going to alert on it.” Appellant said, “I don’t
believe there is; the vehicle has been borrowed by a few people in the past.” While Goodman was
walking to get Ninja, Officer Pruitt could be heard on the body cameta video telling Goodman that

he saw what looked “like about four glassine bags” of marijuana sticking out of a partially

—5—
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unzipped cooler in the center of the back seat of the vehicle. Goodman responded by stating that
he would see if Ninja would “alert in that area.”

| The video from Goodman’s body camera shows that Ninja alerted on three areas of
appellant’s vehicle—the open window on the driver’s door, the front passenger side of the vehicle,.
and the right rear passenger side. Upon receiving these alerts, Goodman handcuffed appellant and
placed him in the back of the patrol car. Goodman told appellant he was being placed under arrest
for the brass knuckles, a prohibited weapon. See TEX. PENAL CODE ANN. § 46.05.

Officers Goodman and Pruitt searched the vehicle, finding a loaded .38 revolver in-the
driver’s door. Nearby, also on the fronbt driver’s side, the officers found a meth pipe that contained
a caked white residue. And in the rear passenger area of the vehicle, inside a clear plastic bag that
was stowed in an insulated cooler bag, the officers found “[a] large amount. of marijuana.”

According to evidence introduced at trial, the officers also foﬁnd a 7 mm Remington rifle
(with three rounds in the magazine), a smaller amount of marijuana in the front ﬁasSenger side of
the vehicle, THC extract patches, a white brick substance, scales, glassine baggies, drug
paraphernalia, a brown substance in a plastic container, approximately five hundred dollars in cash,
and a Gatorade bottle with a clear substance inside that did not siell like Gatoradev. The marijuana
found in the cooler weighed 4.12 ounces. Trial testimony further showed that the white brick
substance contained lidocaine, the pipe contained a net weight of .06 grams of metﬁémphetami_ne,
the THC extract patches contained a net weight of _::75 grams of _te':trghydmgaqgal.)j_nol, and the clear
subsfance in the Gatorade bottle contained GHB. The net weight of the liquid in which the GHB
was fouﬁd totaled 452.01 grams.

Appellant filed a pretrial motion to suppress evidence, arguing the arresting officer did not
have any reasonable suspicion to extend the routine traffic stop, and that the drug-detect‘ing dog

was used during the ensuing illegal search. Following a pretrial hearing on the motion to suppress,

—6-
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which was held on March 7, 2017, the trial court informed the parties by letter dated March 28,
2017 that after consideration of the video and the arguments of counsel, the court was going to
deny the motion to suppress.

Appellant was subsequently convicted of all four counts alleged in the amended indictment.
During the punishment phase of the trial, the State sought the drug-free zone enhancement (i.e.,
committing the offenses in, on, or within 1,000 feet of the premises of a school) and the habitual
offer;der enhancement (i.e., two prior felony convictions for aggravated assault with a deadly
weapdh on December 9, 2009; and one for posséséidn with intent to deliver four grams or more
but less than 400 of methylenedioxymethamphetamine (MDMA) on October 1, 2010). Appellant
pleaded “not true” to the enhancement allegations. The jury found each the enhancement
allegations to be true and assessed punishment at ninety-nine years’ imprisonment and a $100,000
fine for possessing more than 400 grams of GHB. For the other three counts, the jury assessed
punishment for each offense at fifteen years’ imprisonment and a $10,000 fine. The sentences
were ordered to run concurrently. Appellant filed a motion for new trial that was overruled by
operation of law. - This appeal followed.

DisCUSSION
1. Motion to Suppress

In his first issue, appellant contends the trial court erred in denying appellant’s pretrial
motion to suppress because the officer did not have specific articulable facts to prolong the
detention beyond the mission of the traffic stop.

We review a trial court’s ruling on a motion to suppress using a bifurcated standard of
review, affording almost total deference to a trial court’s determination of historical facts.
Valtierra v. State, 310 S.W.3d 442, 447 (Tex. Crim. App. 2010). The trial court is the sole trier of

fact and the judge.of the credibility of the witnesses and the weight to be given to their testimony.

—7-
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Id. 1t is entitled to believe or disbelieve all or part of the witness’s testimony—even if that
testimony is uncontroverted—because it has the opportunity to observe the witness’s demeanor
and appearance. Id. When, as in this case, no findings of fact are entered, we view the evidence
in the light most favorable to the trial court’s ruling and assume the trial court made implicit
findings of fact that support its ruling so long as those findings are supported by the record. Id,
We review a trial court’s épplication of the law of search and seizure to the facts de novo. Id. We
will sustain the trial court’s ruling if that ruling is reasonably supported by the record and is correct
under any theory of law applicable to the case. Jd. at 448.

Under the Fourth Amendment, a warrantless detention of a person that amounts to less than
a full-blown custodial arrest must be justified by a reasonable suspicion. Derichsweller v. State,
348 S.W.3d 906, 914 (Tex. Crim, App. 2011). Reasonable suspicion exists if the officer has
specific, articulable facts that, when combined with rational inferences fron']>those facts, w@uld
lead him to reasonably conclude a particular person actually is, has been, or soon will be engaged
in criminal activity. Castro v. State,227 S.W.3d 737, 741 (Tex. Crim. App. 2007). In other words,
those specific, articulable facts must show unusual activity, some e'\.,/'idence .that conneéts the
detained individual to the unusual activity, and some indication that the unusualv éCtivity is related
o crime. Derichsweiler, 348 S.W.3d at 916. Additionally, whether reasonable suspicion exists is
based on an objective standard that disregards the officer’s subjective intent. | F urr v. State, 499
S.W.3d 872, 878 (Tex. C_rim. App. 2016). Furthermore, circumstances that an of_ﬁcer relies on
“‘rr-xust be sufficiently distinguishable from that of innocent people under the ségne circumstances
as to clearly, if not conclusively, set the suspect apart from them.” Wade v. ;?ta.teﬂ, 422 S.W.3d
661, 670 (Tex. Crim. App. 2013) (quoting Crockett v. State, 803 S.W.3d 308, 31'1 (Tex. Crim.
App. 1991)).

A traffic stop is a detention, and it must be reasonable under the United States and Texas

-8~
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constitutions. See :.lvDavis v. State, 947 S.W.2d 240, 245 (Tex. Crim. App. 1997). To be reasonable,
the traffic stop “must be temporary and last no longer than is necessary to effectuate the purpose
of the stop.” See Florida ‘v. Royer, 460 U.S. 491, 500 (1983); Davis, 947 S.W.2d at 245.
Determining whether an investigative detention is reasonable is a two-pronged inquiry, focusing
first on whether tBe officer’s action was justified at its inception and then on whether the action
“was reasonably related, in scope, to the circumstances that justified the stop in the first place.”
Kothe v. State, 152 S.W.3d 54, 63 (Tex. Crim. App. 2004). This is a factual determination made
by considering the fot_ality of the circumstances éxisting throughout the detention. Belcher v. Siate,
244 S.W.3d 531, 538-39 (Tex. App.—Fort Worth 2007, no pet.). Also, an investigative stop that
“is reasonable at its inception may violate the Fourth Amendment by virtue of its intolerable
intensity and scope.” Davis, 947 S.W.2d at 243;

As for the léngth of the detention, “the brevity of the invasion of the individual’s Fourth
Mendmeﬁt interests is an important factor in determining whether the seizure is so minimally
intrusive as to be justifiable on reasonable suspicion.” United States v. Place, 462 U.S. 696, 709
(1983). But there is no rigid time limit. See St. George v. State, 237 S.W.3d 720, 727 (Tex. Crim.
App. 2007); State v. Taylor, No. 05-15-01542—CR, 2016 WL 6135521, at *4 (Tex. App.—Dallas
2016, pet. ref’d) (mem. op., not designated for publication). Instead, the issue is “whether the
police diligently pursued a means of inve‘stigatién that was likely to confirm or dispel their
suspicions quickly. . . .” Uhited States v. Sharpe, 470 U.S. 675, 686 (1985).

The “tolerable duration” of the stop “is determined by the seizure’s ‘mission,” which is to
address the traffic violation that warranted the stop and attend to related safety concerns.”
Rodriguez v. U.S., 135 S. Ct. 1609, 1614 (2015) (citation omitted). Consequently, during a routine
traffic stop, police officers may request a driver’s license and car registration to conduct a computer

check on that information. See Kothe, 152 S.W.3d at 63. A request for insurance information, the
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driver’s destination, and the purpose of the trip are also proper inquiries. Ortiz v. State, 930 S.W.2d
849, 856 (Tex. App.—Tyler 1996, no pet.). However, an officer ;‘may not do so in a way that
prolongs the stop, absent the reasonable suspicion ordinarily demanded to‘ Justify detaining an
individual.” Rodriguez,‘135 S. Ct. at 1615. “[T]he stop may not be used as a ‘fishing expedition
for unrelated criminal activity.”” Davis, 947 S.W.2d at 243 (quoting Ohio v. Robinette, 519 U.S.
33, 41 (1996) (Ginsberg, J., concurring)).

Generally, a traffic stop investigation is fully resolved after the computer check is
completed and the officer knows the driver has a Valid license, no 'outstanding warrants, and the
car is not stolen. Kothe, 152 S.W.3d at 63-64. The detention must end at this point and the driver
must be allowed to leave unless there is another proper basis for the investigatory deténtion. Id.
at 64. There must, in other words, be reasonable suspicion regarding a different offerise to support
further detention. See Rodriguez, 135 S. Ct. at 1615; Davis, 947 S.W.2d at 243; Taylor, 2016 WL
6135521, at *4. In addition, a dog sniff is aimed at detecting ordinary criminal wrongdoing and is
not an ordinary incident of a traffic stop. Rodriguez, 135 S. Ct. at 1615 (“[A] dog sniff is not fairly

characterized as part of the officer’s traffic mission.”); Taylor, 2016 WL 6135521, at *4. Absent

facts showing reasonable suspicion that a different offense has been, is being, or soon will be

committed, the officer may not prolong the traffic stop to conduct a dog sniff. Rodriguez, 135 S.
Ct. at 1614-16; Taylor, 2016 WL 6135521, at *4.

Officer Goodman was justified in stogpip_gﬁappellant"s vehicle. “For a traffic stop to be
justified at its inception, an officer must have an objectively reasonable sﬁspi‘c?ion tﬁat some sort
of illegal\ activity, such as a traffic vioilation, occurred, or is about to occur,'béfore stdp‘ping the
vehicle.” United States v. Lopez-Moreno, 420 F.3d 420, 430 (Sth Cir. 2005).- The reéson given
by Goodman for stopping appellant was a traffic violation—a defective licens‘eglz“ite:l‘ight. Failure

to. have an illuminated license plate light while other driving lights—i.e., headlights—are
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illuminated is a violation of the transportation code. See TEX. TRANSP. CODE ANN. § 547.322(g)
(“A taillamp, >inc11idi.ng a separate lamp used to illuminate a rear license plate, must emit a light
when a head.lamb_ or other auxiliary driving lamp is lighted.”). Appellant does not dispute that
Goodman was justified in stopping his vehicle.

The evi’dence showed appellant’s driver’s license and insurance information was valid, the
vehicle registration information was in good order, and there were no outstanding warrants.
Furthermore, Goodman told appellant that he was not going to ticket him for the traffic offense,
i.e., he was “not going to give ybu a ticket for a tag 1ight.” The purpose of the traffic stop having
been cofnpleted, Goodman, therefore, could not prolong appellant’s detention unless he had
reasonable suspicion of additional criminal activity. See Rodriguez, 135 S. Ct. at 1614 (authority
for traffic stop ends when fasks tied to infraction are complete).

- The State argues the officer had reasonable suspicion to prolong appellant’s detention
based on the totality of the circumstances. More specifically, it points to the fact that (‘1) appellant
misrepresented his criminal history; (2) he had one sr;mll bag for a long-distance trip; and (3) he
had prior convictions for marijuana possession and manufacturé/delive'ry of a controlled substance.

The video from Goodman’s body camera shows that when the officer asked appellant about
his travel plans, appellant said he was going on vacation—fifst to visit family in Colorado, and
then to Las Vegas. Although appellant had a Colorado driver’s license, he told the officer he was
currently living in Austin Ranch, in The Colony. Goodman asked appellant if he had been in
trouble with the law, to which appellant responded, “Uh, not quite in some time.” The ofﬁcer

- asked appellant “[w]hen was the last time,” and appellant replied, “Eight, nine years ago.”
Goodman asked if it was for “[a]nything serious,” and appellant said, “Not too serious.”
Appellant"s criminal history, however, included multiple drug-related offenses, i.e.,

multiple possession, misdemeanor possession, and a manufacture/delivery of a controlled
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substance attest, according to Officer Goodman’s testimony. Further, when Goodman—an

experienced narcotics interdiction officer—was asking appellant about his criminal history, the

video from the officer’s body camera showed appellant’s hesitancy about directly answering

questions regarding the severity of his criminal history. The officer also testified that he saw only

“a very small bag” on the floorboard inside appellant’s vehicle, which the officer believed was

unusual for a long-distance trip.

A stop may not exceed its permissible duration unless the officer has re

of criminal activity, but if the ihitial, routine quesfioning. generates reasonable

asonable suspicion

suspicion of other

criminal activity, the stop may be lengthened to accommodate its new justification. See Rodriguez,

135 8. Ct. at 1615; Davis, 947 S.W.2d at 243. A defendant’s criminal history

cannot alone form

the basis for reasonable suspicion. See Hamal v. State, 390 S.W.3d 302, 308 (Tex. Crim. App.

2012). But it is a factor that may be considered in determining reasonable suspicion, and deception

regarding one’s own criminal record is likewise a factor that can contribute to reasonable

suspicion. See id. (defendant responding no when asked if she had ever been
law before, when she had previously been arrested nine times, including four ti
of a controlled substance, was factor in reasonable suspicion analysis; and defen

that her arrests were “a long time ago” when her most recent arrest occurred se

reinforced existence of reasonable suspicion); see also Parker v. State, 297 S.W.3d 803, 811 (Tex.

App.—Eastland 2009, pet. ref’'d) (lengthy criminal history, including num

offenses, considered as part of the reasonable suspicion analysis); Coleman v.

in trouble with the
mes for possession
danit falsely stating

ven months earlier

crous drug-related

State, 188 S.W.3d

708, 71819 (Tex. App.—Tyler 2005, pet. refd) (same); Powell v. State, 5 S.W|.3d 369, 378 (Tex.

App.—Texarkana 1999, pet. ref’d) (same); Morris v. State, No. 07-06-00141-CR, 2006 WL

3193724, at *3 (Tex. App.—Amarillo Nov. 6, 2006, no pet.) (mem. op., Totvd'ésignated for

publication) (same).
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The trial court could have reasonably found, based on the videotape of the stop and Officer
Goodman