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No. PD-1382-18

TO THE COURT OF CRIMINAL APPEALS

OF THE STATE OF TEXAS
RITO GREGORY LOPEZ, JR., Appellant
V.
THE STATE OF TEXAS, Appellee

Appeal from Moore County
Cause Nos. 07-18-00084-CR through 07-18-00094-CR
Trial Cause No. 5465

* * * * *

STATE’S PETITION FOR DISCRETIONARY REVIEW

* * * * *

TO THE HONORABLE COURT OF CRIMINAL APPEALS:

The State Prosecuting Attorney respectfully urges this Court to grant
discretionary review. Interpreting various statements this Court has made construing
the sexual assault bigamy enhancement in Penal Code § 22.011(f), the court of

appeals concluded it was obligated to require proof of actual bigamy. Two other



petitions for discretionary review on this same issue are currently pending,
evidencing confusion in other courts. Review should be granted to explain what this

Court’s earlier pronouncements evidently failed to clarify.

STATEMENT REGARDING ORAL ARGUMENT

Oral argument is not requested.

STATEMENT OF THE CASE
Appellant was indicted on eleven counts of sexual assault of a child, all
enhanced to a first-degree felony under Penal Code § 22.011(f).! Appellant filed a
motion to quash the enhancements, which was denied.? Appellant was convicted
and sentenced to 25-years’ confinement on each count.> On appeal, Appellant

challenged the enhancements. The court of appeals agreed that § 22.011(f) was only

meant for instances of actual bigamy, which this is not.

STATEMENT OF PROCEDURAL HISTORY

The court of appeals reversed Appellant’s sentences and remanded for a new

1 CR5-8.
2 CR 27, 48; 2 RR 5-13.
$3RR7,43.



punishment hearing.* This Court granted the State Prosecuting Attorney an

extension of time until January 22, 2019, to file its petition for discretionary review.

GROUND FOR REVIEW

Does the enhancement under Penal Code § 22.011(f) require the
State to prove the defendant committed bigamy?

ARGUMENT

Statute at issue.

[A]n offense under this section is a felony of the first degree if the
victim was a person whom the actor was prohibited from marrying or
purporting to marry or with whom the actor was prohibited from living
under the appearance of being married under Section 25.01.

TEX. PENAL CoDE § 22.011(f).

Arteaga’s statements on this issue.

This Court construed subsection (f) in Arteaga v. State.® It held that the words
“under Section 25.01” modify the phrases “marrying,” “purporting to marry” and

“living under the appearance of being married.”® Thus, the prohibition on marrying

4 Lopez v. State,  S.W.3d ___, Nos. 07-18-00084-CR through 07-18-00094-CR, 2018
WL 6072250 (Tex. App.—Amarillo Nov. 20, 2018).
° 521 S.W.3d 329, 335 (Tex. Crim. App. 2017).
®1d. at 336.
3



the victim (or appearing to) must come from the bigamy statute, not some other
prohibition. Specifically, the Court said: “the State is required to prove facts
constituting bigamy under all three provisions of 22.011(f)” and later, “The
legislature intended for the State to prove facts constituting bigamy [to establish the
enhancement].”” In footnote 9, the Court explained:
When we discuss “facts that would constitute bigamy,” we do not mean
that the State has to prove that the defendant committed the offenses of
sexual assault and bigamy. What we mean is that . . . the State must
prove that the defendant committed sexual assault and that, if he were

to marry or claim to marry his victim, or to live with the victim under
the appearance of being married, then he would be guilty of bigamy.®

Proceedings in the trial court and court of appeals.

Appellant repeatedly sexually assaulted his step-daughter.® To prove the
enhancement, the State established that Appellant was married to the victim’s
mother during the time of the assaults.’® It did not attempt to prove a bigamous
relationship between Appellant and his step-daughter. The trial court found

Appellant guilty and assessed concurrent 25-year sentences.!

7 1d. at 335, 336.

8 1d. at 335 n.9 (emphasis in original).
® 2RR 93, 94, 98, 107.

102 RR 77.

11 CR5;3RR7.



In the court of appeals, Appellant argued that applying subsection (f) to this
case is contrary to legislative intent.!? The court of appeals acknowledged “much
debate” about whether the enhancement requires proof of actual bigamy or only that
a defendant could not marry his victim because one of them was already married.*®
It found Arteaga’s main text contradicted footnote 9 and was puzzled.** It resolved
the contradiction in favor of requiring proof of actual bigamy because (1) this
Court’s unpublished remand order in State v. Senn*® quoted Arteaga’s main text, not
the footnote;*® (2) the court of appeals on remand in Senn noted footnotes are not
precedential;'’ and “[m]ost importantly,” (3) it was bound by the legislature’s intent
and this Court determined that the legislature intended for the State to prove facts

constituting bigamy.18

12 | opez, 2018 WL 6072250, at *1.
13 1d.
14 1d. at *2-3 (quoting John Wayne: “‘[i]f everything isn’t black and white, I say, ‘why the
hell not?*’”).
15 State v. Senn, PD-0145-17, 2017 WL 5622955, at *1 (Tex. Crim. App. Nov. 22, 2017)
(not designated for publication).
16 |opez, 2018 WL 6072250, at *3.
17 1d. at *2 (citing Senn v. State, _ SW.3d __, No. 02-15-00201-CR, 2018 WL
5291889, at *4-5 (Tex. App.—Fort Worth Oct. 25, 2018, pet. filed) .).
18 1d. at *3.
5



Split among the courts of appeals.

There is a conflict over how to interpret Arteaga’s various statements. Both
the Seventh Court of Appeals in this case and the Second Court of Appeals in Senn®®
understood this Court to require proof of actual bigamy; the First Court of Appeals
in Rodriguez v. State concluded it does not.?° Petitions for discretionary review are
pending in the other cases.?! Because all three cases present the identical issue, if
review is granted, they should be considered together, or else the two not

immediately granted should be held for resolution of the one that is.

Arteaga and Estes v. State?? resolve this issue.

Arteaga could have been written more clearly. Instead of “facts constituting
bigamy,” it should have said the State was required to prove a marriage prohibition
under the bigamy statute, or at the very least “facts that would constitute bigamy,”
since this is the language footnote 9 attempts to explain.

Regardless, Arteaga’s statements can be harmonized. Footnote 9 is attached

19 Senn, 2018 WL 5291889, at *5.
20 SW.3d __, Nos. 01-17-00906-CR through 01-17-00908-CR, 2018 WL 6318471
(Tex. App.—Houston [1st Dist.] Dec. 4, 2018, pet. filed).
21 Senn v. State, PD-1265-18 (pet. filed Dec. 27, 2019); Rodriguez v. State, PD-0013-19
through PD-0015-19 (pet. filed Jan. 7, 2019).
22 546 S.W.3d 691 (Tex. Crim. App. 2018).

6



to the first use of the phrase “facts constituting bigamy,” and explains what it means
for a situation just like this: the State need not prove actual bigamy.

Any lingering confusion should have been resolved by Estes v. State, which
recognized it had already “acknowledged that the literal language of Section
22.011(f) accomplishes more than merely punishing actual instances of bigamy.”23
Estes stated:

We have interpreted Section 22.011(f) as essentially requiring proof

‘that the defendant committed sexual assault and that, if he were to

marry or claim to marry his victim, or to live with the victim under the

appearance of being married, then he would be guilty of bigamy.’
These were not offhand statements. Estes claimed that applying the enhancement to
him as a married person treated married offenders more harshly than unmarried ones
in violation of equal protection.? If, as the court of appeals held here, the
enhancement did not apply because actual bigamy is required, then that would have
been the result of Estes. Holding that there was a rational basis for different treatment

based on marriage status reaffirms that this is indeed how the statute operates.?®

Since the court of appeals did not address Estes, summary remand might

23 1d. (citing Arteaga’s footnote 9).
24 1d. at 699.

25 1d. at 694-95.

26 1d. at 700-01.



ordinarily be appropriate. But given the extent of the confusion and how even this
court of appeals interpreted the remand order in Senn, it would probably be helpful

for the Court to take a step back and show its work.

The plain language of subsection (f) does not require actual bigamy, only the
triggering of a bigamous prohibition.

It bears repeating that subsection (f) raises sexual assault to a first-degree
felony if the victim is a person whom the actor was prohibited from:
e marrying [under Section 25.01];
e purporting to marry [under Section 25.01]; or
e living with under the appearance of being married under Section 25.01.%
If the defendant is already married to someone other than the victim, Section 25.01
prohibits him from marrying her (or purporting or appearing to do so0).?2 Thus, the
literal, plain meaning of the legislature’s words apply to Appellant’s situation.?
Instead of requiring a violation of Section 25.01, the enhancement requires

that marriage (or purporting or appearing to marry) be “prohibited” under the bigamy

21 Arteaga, 521 S.W.3d at 335.
28 TEX. PENAL CODE § 25.01(a)(1). It also prohibits someone who knows another is already
married from marrying, purporting to marry, or living with that other person under the
appearance of being married. Id. § 25.01(a)(2).
29 See Estes, 546 S.W.3d at 700 (stating that § 22.011(f) was plainly broad enough to cover
conduct of similarly situated married defendant).

8



statute. Webster’s defines “prohibit” as “to forbid by authority: enjoin” and “to
prevent from doing something” or “preclude.”® Using the word “prohibit” signals
that the conduct be forbidden—not that it be accomplished. Pairing the word with
“under Section 25.01” confirms this understanding because prohibiting is just what
penal code offenses do: the penal code’s purpose is to “establish a system of
prohibitions, penalties, and correctional measures. . . .”3! Indeed, the offense
immediately following bigamy expressly has as its title “Prohibited Sexual
Conduct.”3 So in requiring that the victim be someone the defendant “was
prohibited from marrying . . . under Section 25.01,” the enhancement doesn’t require
the defendant to have married his victim, just that the bigamy statute must forbid it.

The enhancement and bigamy statute operate differently. Consider how a
factfinder would apply them. For the latter, the operative question is “Did the actor
marry, purport to marry, or appear to marry in violation of subsection 25.017” It

requires the conduct be carried through. Subsection (f), in contrast, asks only the

80 Merriam-Webster  Online  Dictionary, available at https://www.merriam-
webster.com/dictionary/prohibit (last visited Jan. 16, 2019).
31 Tex. PENAL CODE § 1.02 (emphasis added).
32 Tex. PENAL CODE § 25.02.
9



hypothetical: whether marriage, purporting to marry, or appearing to marry is
prohibited. Its focus is on the prelude—what could become bigamy.

The language of subsection (f) does not lend itself to a contrary interpretation
that requires only actual bigamy. Had a majority of the legislature wanted this, it
could have passed a bill that said: “an offense under this section is a felony of the
first degree if the victim was a person whom the actor married or purported to marry
or with whom the actor lived under the appearance of being married in violation of
Section 25.01.” It used this language in the amendments to bigamy, which were
passed as part of the same bill that created subsection (f).3® But it did not do so here.

The democratically-enacted language must control.

3 Act of 2005, 79th Leg., R.S., ch. 268 (S.B. 6) (amending TEX. PENAL CODE § 25.01(c)
to read “It is a defense to prosecution . . . that the actor reasonably believed at the time of
the commission of the offense that the actor and the person whom the actor married or
purported to marry or with whom the actor lived under the appearance of being married
were legally eligible to be married” and amending TEX. PENAL CODE § 25.01(e)(1) to read
“if at the time of the commission of the offense, the person whom the actor marries or
purports to marry or with whom the actor lives under the appearance of being married is
.. 17 years of age, the offense is a felony of the second degree”).
3 See State v. Velasquez, 539 S.W.3d 289, 295 (Tex. Crim. App. 2018) (“it is not for this
Court to add to, subtract from, or otherwise revise a democratically-enacted statute simply
because we believe that our revisions would improve the day-to-day operation of the
criminal justice system. Those concerns are better addressed democratically, rather than
from the bench.”).

10



It may be tempting to divine a legislative intent that the statute be more
circumscribed than it is.®® It could be argued, “Why reference the bigamy statute
if the legislature’s aim was simply to penalize married defendants?*® But this
would allow a judge’s own views of the “real” purpose or intent of the statute to
override the unambiguous text. The legislature passed this language. Its admittedly
broad, yet plain, meaning should control unless it would lead to absurd
results that the legislature could not possibly have intended.*’

Broad but not absurd.
It is not absurd that in voting for the bill creating subsection (f) legislators

wanted to penalize married rapists more harshly. As this Court held in Estes, it is

3 Perhaps the reason the court of appeals concluded as it did was that it could not ignore
Arteaga’s revelation that, according to the legislative history, the bill intended to protect
kids “from the blight of bigamy and polygamy.” Arteaga, 521 S.W.3d at 337.

3 See Estes, 546 S.W.3d at 712 (Newell, J., concurring in part and dissenting in part) (“the
Legislature did not draft Section 22.011(f) to simply enhance punishment upon a showing
of marriage”; “Even though the text is not limited to the commission of sexual assault
pursuant to a bigamous relationship, it nevertheless provides a clear indication of ‘what the
legislature had in mind’ when it passed this statute: enhanced punishment for sexual assault
committed in the course of a bigamous relationship.”). From the plain text it would appear
the legislature also wanted to penalize defendants who sexually assaulted married victims,
and reference to the bigamy statute seems an entirely rational way of meeting both aims.
37 Estes, 546 S.W.3d at 700 (“the ‘literal text’ of a statute ‘is the only definitive evidence
of what the legislators (and perhaps the Governor) had in mind when the statute was
enacted into law.’”).

11



perfectly rational to conclude “that marriage bestows upon its participants a certain
aura of trustworthiness, specifically in regard to children” and that a higher degree
of punishment should be reserved “for those who would defile that trust by using it
to sexually assault a child.”® Although Estes did not consider the situation of adult
victims, the aura of trust applies there, too. Potential sexual assault victims may
believe they are safer with a married person because of the agreement to forsake all
others.

Similarly, it is also not absurd to punish an unmarried defendant more harshly
when the victim is married. Along with harming the individual victim, sexual assault
also constitutes an offense against the marriage. It can strain a married couple’s
emotional connection and support system, interfere with the conjugal relationship,

and sometimes even supplant legitimate pregnancy.®

3 1d. at 702.

39 See Johanna R. Shargel, United States v. Lanier: Securing the Freedom to Choose, 39
ARIZ. L. REV. 1115, 1137 n.23 (1997) (reporting that experts who coined phrase “Rape
Trauma Syndrome” “found that rape profoundly impacts victims’ sexual relationships,
which in turn affect their marriages and chances for procreation.”); Major Paul M. Schimpf,
USMC, Talk the Talk; Now Walk the Walk: Giving an Absolute Privilege to
Communications Between A Victim and Victim-Advocate in the Military, 185 MIL. L. REV.
149, 183 (2005) (referencing studies finding that “over half of female victims of rape lose
their husbands or boyfriends™); Salinas v. Fort Worth Cab & Baggage Co., Inc., 725
S.W.2d 701, 704 (Tex. 1987) (recounting evidence that rape resulted in impairment of

12



The scheme as a whole is also not absurd since sexual conduct prohibited by
§ 22.011 is arguably worse when the law would not countenance a formalized
relationship between the parties (i.e., marriage) because one or both of them are

already married.

Conclusion

This Court has already acknowledged that actual bigamy is not required, and
the court of appeals should not have reached a different result. Given that this Court’s
prior statements on the matter have not provided sufficient clarity, this Court should
back up and explain that the plain meaning of subsection (f) does not require actual

bigamy and that this result is not absurd.

victim’s relationship with her husband who reacted violently to learning details of her rape
by another man and who eventually abandoned his wife and children as a result).
13



PRAYER FOR RELIEF
The State of Texas prays that the Court of Criminal Appeals grant this petition,

reverse the judgments of the court of appeals, and affirm the trial court’s judgment.

Respectfully submitted,

STACEY M. SOULE
State Prosecuting Attorney

Isl Emily Johwson-Liw
Assistant State Prosecuting Attorney
Bar 1.D. No. 24032600

P.O. Box 13046

Austin, Texas 78711
information@spa.texas.gov
512/463-1660 (Telephone)
512/463-5724 (Fax)
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November 20, 2018

On Appeal from the 69th District Court, Moore County,
Texas, Trial Court Nos. 5465 (Counts I-XI), Honorable
Ron Enns, Presiding

Attorneys and Law Firms
Jerod Pingelton, Laura Copp, for Appellant.
Austen Massey, Bryan Denham, for Appellee.

Before QUINN, C.J., and CAMPBELL and PIRTLE, JJ.

OPINION
Brian Quinn, Chief Justice

*1 Appellant, Rito Gregory Lopez Jr., appeals his eleven
convictions for sexual assault and the eleven 25-year
prison sentences levied for each. Through two issues, he
questions the applicability of the enhancement allegation
within the indictment and the sufficiency of the evidence
underlying his convictions. We reverse in part and affirm
in part.

Issue One — Enhancement Allegation

The indictment at bar was filed by the State on January 5,
2017. The eleven counts alleged therein against appellant
generally read as follows:

on or about the .. day of ..
A.D.... and before the presentment
of this indictment, in the County and
State aforesaid, did then and there,
intentionally or knowingly cause the
penetration of the sexual organ of
[Laura], a child who was then and
there younger than 17 years of age
and a person whom the defendant
was prohibited firom marrying or
purporting to marry or with whom
the defendant was prohibited from
living under the appearance of being
married under Section 25.01, Penal
Code, by [appellant]’s finger].]

(Emphasis added). !

We assigned the name “Laura” to the victim of
appellant’s conduct for purposes of this opinion.

Below, appellant argued that the portion of the count we
italicized should be quashed because it denied him equal
protection. Now he tells us that “Appellant’s argument is
not based in the Equal Protection Clause, rather in that
the application of the enhancement was contrary to law
both at the time of trial and at the time of appeal.” And,
it was so contrary, in his view because the “legislature
intended for § 22.011(f) to be used as an ‘enhanced


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0488417601&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0101168801&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0168906801&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0232507401&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0101168801&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES25.01&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES25.01&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)

Lopez v. State, --- S.W.3d ---- (2018)

punishment for sexual assault committed in the course of
a bigamous relationship,” rather than as an attempt to
punish offenders who were married at the time of their
offense.” Furthermore, “[i]n this case, Appellant did not
claim to be married to The Complaining Witness.” So, in
his view, “the trial court erred by permitting the case to
continue under the enhanced indictment.” When asked at
oral argument to clarify his contention, he mentioned a
twofold position. Apparently, he wanted us to say that
the trial court should have granted his pretrial motion to
quash because the State was not going to prove he and the
victim were involved in a bigamous relationship. So too
did he want us to reverse the convictions and acquit him
because the evidence tendered at trial failed to illustrate,
beyond reasonable doubt, that he and the victim had a
bigamous relationship. Because the latter argument would
afford him the greatest relief, we consider it first. See Ex
parte Reyes, 474 S'W.3d 677, 681 (Tex. Crim. App. 2015).

Appellant was charged under § 22.011(a)(2)(A) of the
Texas Penal Code. Through that statute, the legislature
made it a crime if a person intentionally or knowingly
causes the penetration of the sexual organ of a child by
any means. TEX. PENAL CODE ANN. § 2.011(a)(2)(A)
(West Supp. 2018). Furthermore, the crime normally is a
“felony of the second degree” but rises to the level of a
“felony of the first degree if the victim was a person whom
the actor was prohibited from marrying or purporting to
marry or with whom the actor was prohibited from living
under the appearance of being married under Section
25.01.” Id. § 22.011(f). Needless to say, the meaning of §
22.011(f) has been the subject of much debate. That debate
revolved around whether it required the State to prove
bigamy under § 25.01 or simply that the accused could not

have married the victim because he was already married. 2
Various earlier opinions by the Texas Court of Criminal
Appeals, such as Arteaga v. State, 521 S.W.3d 329 (Tex.
Crim. App. 2017), did not necessarily resolve the matter.

Per § 25.01 of the Texas Penal Code, one commits
bigamy if 1) he is legally married and (A) purports to
marry or does marry a person other than his spouse
in this state, or (B) lives with a person other than
his spouse under the appearance of being married;
or 2) he knows that a married person other than his
spouse is married and he (A) purports to marry or
does marry that person, or (B) lives with that person
in this state under the appearance of being married.

TEX. PENAL CODE ANN. § 25.01(a)(1), (2) (West
Supp. 2018).

*2 Indeed, in the Arteaga opinion, the court said
“[w]e ... conclude that the State is required to prove facts
constituting bigamy under all three provisions of 22.011(f),
that is, when the defendant was prohibited from (1)
marrying the victim or (2) claiming to marry the victim,
and when the defendant was prohibited from (3) living
with the victim under the appearance of being married.”
Id. at 335 (emphasis added). That statement would lead
one to think that proving bigamy was a requirement. Yet,
the words of footnote 9 suggested otherwise. The court
told us in the footnote that “[w]hen we discuss ‘facts that
would constitute bigamy,” we do not mean that the State
has to prove ... the defendant committed the offenses of
sexual assault and bigamy.” Id. at 335 n.9. “What we mean
is that, to elevate second-degree felony sexual assault to
first-degree felony sexual assault under Section 22.011(f),
the State must prove ... the defendant committed sexual
assault and that, if he were to marry or claim to marry his
victim, or to live with the victim under the appearance of
being married, then he would be guilty of bigamy.” Id. One
could interpret the wording of this footnote as meaning
that all the State need do is establish the accused’s marital
status, and if married, then the requirements of § 22.011(f)
would be met, irrespective of whether the accused ever
even thought about marrying the victim. A most recent
iteration of Arteaga, though, seems to have resolved the
quandary.

In State v. Senn, No. PD-0145-17, 2017 WL 5622955,
2017 Tex. Crim. App. Unpub. LEXIS 899 (Tex. Crim.
App. Nov. 22, 2017) (per curiam) (Senn II), the appellant
had been convicted of sexual assault and sentenced to
imprisonment for life. Via an appeal to the Fort Worth
Court of Appeals in Senn v. State, 551 S.W.3d 172
(Tex. App.—Fort Worth), vacated, 2017 WL 5622955,
2017 Tex. Crim. App. Unpub. LEXIS 899 (Senn II), the
appellant argued that 1) the evidence was insufficient to
support enhancement of his sentence under § 22.011(f)
because the provision obligated the State to prove
bigamous conduct and it had not done so, and 2) the
jury charge should have included an instruction requiring
proof of bigamy. Id. at 175. The intermediate court
rejected both contentions. Id. The Court of Criminal
Appeals vacated and remanded the cause back to the
intermediate court. In doing so, it alluded to Arteaga in
the following regard. First, the court observed that it had
in Arteaga “held that under § 22.011(f), the Legislature
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‘intended for the State to prove facts constituting bigamy.’
” Senn 11,2017 WL 5622955, at *1, 2017 Tex. Crim. App.
Unpub. LEXIS 899, at *1. Second, it said the Arteaga
court also “held that the jury charge in that case was
erroneous because it neglected to include the definition
of bigamy from § 25.01.” Id. The intermediate court was
told to reconsider its decision “in light of our opinion in
Arteaga.” Id.

Heeding the directive of the Court of Criminal Appeals,
the Fort Worth Court of Appeals held on remand that:
“[a]fter applying Arteaga’s holding—that ‘[t]he legislature
intended for the State to prove facts constituting bigamy
whenever it alleges that the defendant committed sexual
assault, and the State invokes [s]ection 22.011(f)’—to the
facts here, we hold that the evidence is insufficient to
trigger the statutory enhancement of Senn’s sexual assault
charge.” Senn v. State, — S.W.3d ——, ————, 2018
WL 5291889, at *2, 2018 Tex. App. LEXIS 8722, at
*3-4 (Tex. App.—Fort Worth Oct. 25, 2018, no pet.)
(op. on remand and on reh'g) (Senn III). It so held
after noting the irreconcilability between footnote 9 of
the Arteaga opinion with statements in the opinion’s
body. Id., at -——, 2018 WL 5291889, at *3-4, 2018
Tex. App. LEXIS 8722, at *9-10. A way to resolve that
irreconcilability came in the form of a prior directive
from the Court of Criminal Appeals. The directive in

question is that instructing us of the non-precedential
value afforded footnotes and concurring opinions. /d. at
, 2018 WL 5291889, at *4-5, 2018 Tex. App.
LEXIS 8722, at *11-12; accord Gonzales v. State, 435
S.W.3d 801, 813 n.11 (Tex. Crim. App. 2014) (stating
that “[wle agree that we have intimated that we are not
bound by holdings expressed in the footnotes of our
own opinions”); Young v. State, 826 S.W.2d 141, 144
n.5 (Tex. Crim. App. 1991) (again stating that footnotes
should receive minimal precedential value). Abiding by

that directive, the court then held “the State was required
to prove facts constituting bigamy to enhance Senn’s
second-degree felony sexual assault to first-degree felony
sexual assault.” Senn III, — S.W.3d at , 2018
WL 5291889, at *5, 2018 Tex. App. LEXIS 8722, at
*13-14. In other words, “to trigger the enhancement under
section 22.011(f), the State was required to prove facts

constituting a sexual assault and facts constituting one
of the six bigamy prohibitions listed in section 25.01.”
Id at ——, 2018 WL 5291889, at *5, 2018 Tex. App.
LEXIS 8722, at *14. Furthermore, the State’s evidence
of Senn having been married at the time of the assault

(as reflected by a marriage license) was insufficient to
satisfy that burden. This was so because there was “no
evidence that Senn took, attempted, or intended to take
any action involving marrying or claiming to marry [the
victim] or living with [the victim] under the appearance
of being married.” Id. “Evidence of the sexual assault
and of Senn’s marriage ... to [the victim]’s step-mother,
standing alone [did] not amount to facts constituting one
of the six bigamy prohibitions under section 25.01.” Id.
at , 2018 WL 5291889, at *6, 2018 Tex. App.
LEXIS 8722, at *14-15.

*3 The opinion in Senn III was not without a dissent.
Justice Gabriel also noted the inconsistency within
Arteaga but nonetheless concluded that the concurring
opinion of Judge Yeary in Arteaga resolved the conflict.
His view, according to the dissent’s opinion, was that
footnote 9 clarified that the facts need only show bigamy
would have been committed if the perpetrator were to
marry the victim. Id. at ——, 2018 WL 5291889, at *7-8,
2018 Tex. App. LEXIS 8722, at *21 (dissenting opinion).
So, Justice Gabriel concluded that “the State was required
to proffer sufficient evidence that if' Senn had married or
held himself out to be married to his daughter, he would
have committed bigamy.” Id. at , 2018 WL 5291889,
at *8, 2018 Tex. App. LEXIS 8722, at *22. Furthermore,
in Justice Gabriel’s view, the State satisfied that burden by

showing Senn was married when he assaulted his victim.
1d

The words of our English language have relatively clear
meaning. Yet, their juxtaposition with each other in the
form of sentences and paragraphs can lead to confusion.
This harkens to an admonishment by the late John Wayne:
“[i]f everything isn't black and white, I say, ‘why the hell
not?” ” In an attempt to make more black and white the
words of Arteaga, we note that in remanding the appeal
to the Fort Worth intermediate appellate court, the Court
of Criminal Appeals only quoted the passage in Arteaga
saying that the legislature “ ‘intended for the State to prove
facts constituting bigamy.” ” Senn II, 2017 WL 5622955,
at *1, 2017 Tex. Crim. App. Unpub. LEXIS 899, at *1
(quoting Arteaga, 521 S.W.3d at 336). It neither quoted
nor reminded its readers of the content in footnote 9.
More importantly, we are bound by the purported intent
of the Texas Legislature when interpreting a statute. See
Ivey v. State, 277 S.W.3d 43, 51-52 (Tex. Crim. App.
2009). If that body “ ‘intended for the State to prove facts

2

constituting bigamy,” ” as determined by the Court of
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Lopez v. State, --- S.W.3d ---- (2018)

Criminal Appeals in Senn I1, then we deem the path struck
by the majority in Senn 111 the appropriate one to follow
here.

Section 22.011(f) obligates the State to prove facts
constituting bigamy, as that term appears in § 25.01.
Merely proving that the accused was married when
the assault happened is not enough. “[T]o trigger the
enhancement under section 22.011(f), the State [is]
required to prove facts constituting a sexual assault and
facts constituting one of the six bigamy prohibitions listed
in section 25.01.” Senn III, — S.W.3d at ——, 2018
WL 5291889, at *5, 2018 Tex. App. LEXIS 8722, at *14.
And, in applying that standard here, we find the evidence
deficient.

Appellant was married when the assaults occurred.
However, we find no evidence of record from which a
rational fact-finder could reasonably conclude that he 1)
purported to marry or married the victim, 2) lived with
the victim under the appearance of being married, or
3) knew that the victim was married and purported to
marry the victim or live with her as if married. So, the
prerequisite to enhancing appellant’s crimes from second-
to first-degree felonies was not satisfied. This means that
the cause must be remanded for a new trial on punishment
if the evidence is otherwise sufficient to prove that he
committed the underlying offense of sexual assault. See
id. at -——, 2018 WL 5291889, at *6-7, 2018 Tex.
App. LEXIS 8722, at *16-17 (wherein the court modified
the trial court’s judgment to reflect that Senn committed a

second-degree felony, reversed the trial court’s judgment
as to the punishment assessed, and remanded the cause

for a new trial on punishment).3 It also means that
appellant’s contentions regarding the denial of his motion
to quash are moot.

Appellant suggested at oral argument that Arteaga
required an acquittal if the State failed to prove
facts constituting bigamy. We disagree. The passage
to which counsel referred in making the argument
was taken out of context. The Arteaga court did
say that “[t]he legislature intended for the State to
prove facts constituting bigamy whenever it alleges
that the defendant committed sexual assault, and
the State invokes Section 22.011(f).” Arteaga, 521
S.W.3d at 336. Yet, it did so after describing the
actual issue being addressed. As it said, “[t]he issue
here is what does the State have to prove when it
invokes Section 22.011(f) of the sexual-assault statute,

which incorporates the bigamy statute, to elevate
sexual assault from a second-degree felony to a first-
degree felony.” Id. at 335. The court was talking
about the prerequisites to enhancement as opposed
to conviction. Thus, its discussion was unrelated to
the elements of sexual assault and what had to be
established to prove an accused committed that crime.

Issue Two — Sufficiency of the Evidence to Support the
Convictions

*4 We now address the sufficiency of the evidence
underlying appellant’s multiple convictions for sexual
assault. Appellant believes that the convictions are
reversible since the State failed to prove not only that he
assaulted Laura in the manner alleged in the indictment,
but also that he assaulted her on the dates mentioned in
the instrument. We disagree.

As previously indicated, an eleven-count indictment
was in play here. The allegations within each count
were the same except for the dates upon which the
assaults purportedly occurred. Count One encompassed
the accusation that appellant digitally penetrated Laura’s
“sexual organ” “on or about” October 17, 2015. The
dates alleged in the other ten counts were 1) November
14, 2015; 2) December 12, 2015; 3) January 16, 2016;
4) February 20, 2016; 5) March 19, 2016; 6) April 16,
2016; 7) May 21, 2016; 8) June 18, 2016; 9) July 16,
2016; and 10) August 13, 2016, respectively. Furthermore,
preceding each date was the phrase “on or about.” The
latter phrase means any time before the presentment of
the indictment and within the statute of limitations for the
offense charged. McKinney v. State, No. 05-14-01350-CR,
2016 WL 3963369, at *10-11,2016 Tex. App. LEXIS 7642,
at *27 (Tex. App.—Dallas July 18, 2016, pet. ref'd) (mem.
op., not designated for publication). More importantly,
it allows the State to prove a date other than the one
alleged in the charging instrument, as long as that date
is before the indictment issued and within the statutory
period of limitations. Wright v. State, 28 S.W.3d 526, 532
(Tex. Crim. App. 2000); Eggert v. State, No. 07-08-00495-
CR, 2010 WL 134853, at *3 n.1, 2010 Tex. App. LEXIS
309, at *8 n.1 (Tex. App.—Amarillo Jan. 14, 2010, pet.
ref'd) (mem. op., not designated for publication). In other
words, alleging that an offense occurred on or about a
particular date puts the accused on notice to prepare
for proof that the offense happened at any time within
the statutory period of limitations. Borden v. State, No.
10-14-00117-CR, 2016 WL 278840, at *4, 2016 Tex. App.
LEXIS 627, at *12 (Tex. App.—Waco Jan. 21, 2016,
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pet. ref'd) (mem. op., not designated for publication);
Wisdom v. State, No. 06-14-00200-CR, 2015 WL 3609133,
at *2-3, 2015 Tex. App. LEXIS 5800, at *5-6 (Tex. App.
—Texarkana June 10, 2015, no pet.) (mem. op., not
designated for publication). Given this, it does not matter,
at bar, that the State may have failed to prove that each
alleged assault occurred on the specific date mentioned in
the respective count. It need only prove that it occurred
before the indictment issued and within the period of
limitations. We now turn to those matters.

Again, appellant was charged under § 22.011(a)(2)(A)
of the Texas Penal Code. As previously mentioned, the
statute provides that one commits an offense if he or she
intentionally or knowingly causes the penetration of the
sexual organ of a child by any means. TEX. PENAL
CODE ANN. § 22.011(a)(2)(A). Being a felony named
within article 12.01(1) of the Texas Code of Criminal
Procedure, an assault under § 22.011(a)(2) assault has no
limitations period. TEX. CODE CRIM. PROC. ANN.
art. 12.01(1)(B) (West Supp. 2018) (stating that “felony
indictments may be presented within these limits, and
not afterward: (1) no limitation ... sexual assault under
Section 22.011(a)(2)”). Consequently, the State had no
limitations period within which to prosecute the sexual
assaults mentioned within the indictment at bar. So long
as the assaults occurred before the indictment was filed it
matters not whether they happened on dates other than
those expressed in the indictment.

*5 Next, within that record at bar is evidence illustrating

that: 1) Laura was born in 2001; 2) appellant first touched
her “vagina” in October of 2015; 3) appellant was her
stepfather at the time; 4) the initial touching of her
“vagina” occurred over her clothes; 5) the initial touching
did not result in the penetration of the “vagina”; 6)
appellant also touched Laura’s “vagina” over her clothes
in November and December of 2015; 7) not until January
of 2016 did appellant place his hand under her garments
and actually penetrate her “vagina” with his fingers; 8)
appellant eventually penetrated Laura’s “vagina” seven
times between January of 2016 and September of 2016;
and 9) in all, according to Laura, he touched her “vagina”
15 times during the period between October of 2015 and
September of 2016.

Other evidence appears of record that must be taken into
consideration. It supplies the framework within which
to place Laura’s testimony about the vaginal touching

and penetration. It begins with defense counsel talking
with her about the “female anatomy.” Counsel asked:
“You understand that there is like a flap on the outside,
correct,” to which she answered “yes.” Counsel then said:
“Okay. That’s called the labia majora and that’s the big
thick stuff on the outside. And then there’s also another
flap on the inside, correct” Laura replied: “yeah.” That
led to the following: “And then there’s a hole inside of
that and that’s your vagina. Do you understand that?”
There came what could be consider the affirmative reply of
“Uh-huh.” Another “uh-huh” accompanied the following
from counsel: “So, just because someone touches the
outside of your labia, that’s still private and it’s still not
okay to touch, but that doesn't necessarily mean that it’s
penetrating your vagina. Your vagina is actually the hole
inside. Okay?” We end our allusion to the dialogue with
counsel first asking if it was “still your testimony that he
put his finger inside your vagina or did he just touch the
outside of your labia” and Laura then answered “[i]t’s still
my testimony that he touched inside my vagina.”

We next observed that penetration of the sexual organ is
not limited to penetrating the vagina. As recognized by
our Court of Criminal Appeals, a woman’s “sexual organ”
is somewhat layered. It at least consists of the labia majora
(i.e., the outside flap alluded to at bar), the labia minora
(i.e., the inside flap alluded to at bar), the mons veneris, the
clitoris, perineum, the entrance to the vagina, and vagina.
See Green v. State, 476 S.W.3d 440, 447 (Tex. Crim. App.
2015) (wherein the court approved of the instruction that
“ ‘female sexual organ’ means the entire female genitalia,
including both vagina and the vulva. Vulva is defined as
the external parts of the female sexual organs, including
the labia majora, the labia minora, mons veneris, clitoris,
perineum, and the vestibule or entrance to the vagina”).
Furthermore, “[tJouching beneath the fold of the external
genitalia amounts to penetration within the meaning of
the aggravated sexual assault statute.” Id. (approving that
instruction as well).

Logically then, penetrating the vagina requires one to
first pass through both labia, and in passing through
or penetrating both labia, one has already penetrated
the sexual organ before arriving at the vagina. Id
Thus, when Laura testified that appellant touched her
“vagina” 15 different times, a fact-finder could reasonably
interpret that to mean appellant penetrated both labia
and, therefore, her sexual organ 15 different times between
October of 2015 to September of 2016. Indeed, testimony


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038146995&pubNum=0000999&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036430987&pubNum=0000999&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036430987&pubNum=0000999&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036430987&pubNum=0000999&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES22.011&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_b5120000f7a05
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES22.011&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_b5120000f7a05
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES22.011&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_b5120000f7a05
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES22.011&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_b5120000f7a05
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000172&cite=TXCMART12.01&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_f1c50000821b0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000172&cite=TXCMART12.01&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_f1c50000821b0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES22.011&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000172&cite=TXCMART12.01&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_d5a000005aa25
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000172&cite=TXCMART12.01&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_d5a000005aa25
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000182&cite=TXPES22.011&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037820087&pubNum=0004644&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RP&fi=co_pp_sp_4644_447&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_4644_447
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037820087&pubNum=0004644&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RP&fi=co_pp_sp_4644_447&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_4644_447
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037820087&pubNum=0004644&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037820087&pubNum=0004644&originatingDoc=I2966d930edc011e8a573b12ad1dad226&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)

Lopez v. State, --- S.W.3d ---- (2018)

from the SANE nurse confirmed this when she said: “if
you touch the female sexual organ, you're going to cause
penetration because penetration is anything that goes past
those fat outer lips which are called the labia majora which
is a barrier but also part of the female sexual organ.”

*6 These 15 instances of contacting the vagina is evidence
upon which a rational fact-finder could conclude beyond
reasonable doubt that appellant sexually assaulted his
victim at least eleven times as alleged in the indictment.
That he touched her vagina through her clothes in several
instances is inconsequential. The statute does not state
that the sexual organ need be unclothed or bare when
penetration occurs; it may well happen through clothing.
See Islas Martinez v. State, 452 S.W.3d 874, 879 (Tex. App.
—Dallas 2014, pet. ref'd) (so acknowledging); Flores v.
State, No. 13-12-00362-CR, 2013 WL 3326982, at *3,2013
Tex. App. LEXIS 7829, at *8 (Tex. App.—Corpus Christi
June 27, 2013, no pet.) (mem. op., not designated for
publication) (noting that “contact outside of the victim’s
underwear can constitute penetration”).

Nor is it of consequence that the penetration may
have occurred on dates other than those named in the
indictment. Again, the State need only have shown that
it happened before the indictment issued and within the
limitations period, and it did that. Once they began, the
assaults underlying the eleven convictions were shown to
at least have occurred each month; the first in October of
2015 and the last in August of 2016.

Admittedly, much of the victim’s testimony may have
resulted from leading questions asked by the State. So too
it may have been somewhat contradictory and vague at
times. Yet, under the applicable standard of review, the
evidence must be viewed in a light most favorable to the
verdict. IslasMartinez, 452 S.W.3d at 877. Furthermore,
the fact-finder has the right and obligation to resolve all
conflicts within the evidence and questions regarding the

credibility of witnesses. Id. Our obligation is to defer to
the choices it made. Barringer v. State, No. 07-16-00068-
CR, 2017 WL 4399403, at *4-5, 2017 Tex. App. LEXIS
9327, at *11 (Tex. App.—Amarillo Oct. 23, 2017), no pet.
(mem. op., not designated for publication) And, so long as
the evidence was of sufficient quantum to allow that fact-
finder to find the essential elements of the offense beyond
reasonable doubt, its verdict has the support of legally
sufficient evidence. See Robinson v. State, 466 S.W.3d
166, 172 (Tex. Crim. App. 2015) (stating that in both
jury and bench trials, the reviewing court must view the
evidence in the light most favorable to the verdict in
order to determine whether any rational fact-finder could
have found the essential elements of the offense beyond a
reasonable doubt). Obviously, the fact-finder found Laura
credible and opted to accept her testimony about the
manner, frequency, and timing of the assaults. We defer
to those decisions.

In short, the evidence of record is sufficient to support
appellant’s eleven convictions for sexual assault under
§ 22.011(a)(2) of the Texas Penal Code. However,
it is not sufficient to satisfy the elements of §
22.011(f). Consequently, the range of punishment was
that applicable to a felony of the second degree, i.c.,
imprisonment for no longer than 20 years or less
than 2. TEX. PENAL CODE ANN. § 12.33(a) (West
2011). The multiple 25-year sentences levied by the trial
court exceeded that range. Thus, punishment must be
considered anew.

We affirm appellant’s convictions for sexual assault,
reverse the judgments to the extent they reflect a 25-year
prison sentence per offense, and remand each cause to the
trial court for a new punishment hearing.

All Citations

--- S.W.3d ----, 2018 WL 6072250
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