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Statement Regarding Oral Argument

Oral argument will aid the Court’s review. There are two primary issues
presented in this case. The first concerns whether manipulation of evidence’s
physical or geographical location constitutes “altering” the evidence. The second
concerns whether evidence has been “concealed” where 1) law enforcement had not
arrived and did not maintain a visual on the evidence when Appellant threw the
bottle over a fence away from himself and the crash scene, and 2) police were
otherwise unaware of the item’s existence before third-party witnesses revealed it in
the course of their investigation. Stahmann misapplied existing legal authority
regarding what constitutes “concealing” or “altering” physical evidence; it will be a
published case which conflicts with the reasoning established by this Court and other
courts of appeal, creating a split in the lower courts which did not previously exist.
Unless this Court grants review, future courts will likewise err. This Court should
review and reverse Stahmann, and the written arguments and comparisons infra may
be developed more fully before the Court at oral argument. See Tex. R. App. P.

66.3a), (c), (d).
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Statement of the Case

The issue in this case relates to one count of Tampering with Physical
Evidence based on Appellant throwing a bottle of prescription medication over a
game fence following a car accident. Third-party witnesses observed Appellant’s
actions and informed law enforcement after officers arrived. The jury convicted
Appellant of Tampering with Physical Evidence. See Stahmann v. State, 13-16-
00400-CR, 2018 Tex. App. LEXIS 78 at *5 (Tex. App.—Corpus Christi Jan. 4,
2018, pet. filed). Stanmann found the evidence insufficient that Appellant concealed
the evidence because third-party civilian witnesses observed Appellant’s actions,
maintained a visual of the evidence, and officers were able to see the evidence after
it was pointed out to them on scene. Stahmann determined that the evidence was
insufficient to support the jury’s verdict on the alternative theory that Appellant’s
throwing the pill bottle over the fence caused an alteration or change to the bottle
itself. Stahmann remanded the case to the trial court to enter a judgment of
conviction for Attempted Tampering with Physical Evidence. See id. at *7-8, *10,

*38.
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Statement of Procedural History

On appeal, the parties submitted briefs addressing seventeen points of error.
The parties’ request for oral argument was denied and the case was set for
submission on briefs. The Court of Appeals found the evidence legally insufficient
to support Appellant’s conviction for Tampering with Physical Evidence and
remanded the case to the trial court to reform the judgment to Attempted Tampering.
The State was granted an extension and timely submitted motions for rehearing and
en banc reconsideration on February 2, 2018. The State’s Motion for Rehearing and
Motion for Reconsideration En Banc presented the State’s arguments regarding
‘alteration’ based on Appellant’s changing the physical location of the evidence. The
Court of Appeals requested Appellant file a response. Appellant filed a response on
March 15, 2018. On May 4, 2018, the State’s motions were denied, with Justice

Benavides dissenting from the denial of the Motion for Reconsideration En Banc.
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Questions Presented for Review

. Where this Court and other appellate courts have found evidence sufficient to
support an ‘alteration’ under the tampering statute when an item’s physical or
geographical location is changed, did Stahmann err in failing to uphold
Appellant’s tampering conviction based on his undisputed ‘alteration’ of the pill
bottle’s location by throwing it away from himself and the crash site, over a fence,
and into a patch of shrubbery?*

. Where the “dispositive inquiry is whether law enforcement noticed the object
before the defendant tried to hide it and maintained visual contact” of the object,
and law enforcement only learned of the existence and location of the evidence
from a third-party witness well after Appellant threw it away, did Appellant
“conceal” the pill bottle??

. Did the Court of Appeals err in failing to find the damaged and peeled label on
the pill bottle sufficient to reasonably infer Appellant altered the pill bottle??

. Did Stahmann err in failing to follow the law of the transferor court under Texas
Rule of Appellate Procedure 41.3?*

. Where there was conflicting evidence from which a jury could reasonably
conclude Appellant had concealed evidence from view, did Stahmann err in
resolving conflicts in the evidence in the light most favorable to Appellant?®

! See, e.g., IXR.R. 119-121, 134-135, 169-170; see also XI R.R. at 24-25, 30-31; State’s Motions
for Rehearing and En Banc Reconsideration.

2See, e.9., IXR.R. at 117-19, 121-23, 134-35, 137-38, 171, 173, 195.

% See, e.g., XIII R.R. at 198-200 (torn and peeled label); see also IX R.R. at 215 (raining and
drizzling that day). The direct argument for this point is truncated to fit within the word limit and
located in footnote 3 on page 2.

4 See infra (page 11, note 11).

®See, e.g., IXR.R. at 117-19, 169-71, 180, 194-95, 24, 328, 355-59; see also id. at 122 (officer
stated “I can’t see a bottle here””). The argument for this point is located on page 11, in note 12.
The “Questions Presented for Review,” supra, are not included in the word count. See Tex. R.
App. P. 9.4(i)(1) (statement of issues presented not counted).
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Standard of Review

Under the legal sufficiency standard of review, the reviewing court is not to
determine “whether it believes that the evidence at the trial established guilt beyond a
reasonable doubt,” but whether “after viewing the evidence in the light most favorable to
the prosecution, any rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 318-19 (1979)). “An
appellate court should affirm the trial court’s ruling,” provided “it is correct under any
theory of law applicable to the case,” even if that theory was not relied upon by the trial

court. Leming v. State, 493 S.W.3d 552, 562 (Tex. Crim. App. 2016).

1. Changing the physical or geographic location of evidence constitutes “altering”
the evidence.

Courts have found that evidence is “altered” under the tampering statute when its
physical or geographical location is changed. Burks v. State, PD-0992-15, 2016 Tex. Crim.
App. Unpub. LEXIS 1127, at *20 (Tex. Crim. App. Nov. 2, 2016)(not designated for
publication),! reh’g granted (Feb. 1, 2017), on reh’g, PD-0992-15, 2017 Tex. Crim. App.
Unpub. LEXIS 471 (Tex. Crim. App. June 28, 2017), reh’g denied (Sept. 27, 2017);

Carnley v. State, 366 S.W.3d 830, 834-835 (Tex. App.—Fort Worth 2012, pet. ref’d);

1 Unpublished Court of Criminal Appeals opinions are technically not supposed to be cited as authority.

Tex. R. App. P. 77.3; but see Anastasoff v. United States, 223 F.3d 898, 899-900 (8th Cir. 2000) (finding

a similar rule unconstitutional), opinion vacated as moot on reh’g en banc, 235 F.3d 1054 (8th Cir. 2000);

see also Martinez, 2018 Tex. App. LEXIS 3893 at *7-8 (citing the Court’s unpublished opinion in Burks).
1



Ramos v.State, 351 S.W.3d 913, 915 (Tex. App.—Amarillo 2011, pet. ref’d); Martinez v.
State, No. 05-17-00817-CR, 2018 Tex. App. LEXIS 3893, at *7 (Tex. App.—Dallas May
30, 2018, pet. filed?) (not designated for publication). It is not required that evidence be
damaged or that its evidentiary value be diminished for it to be considered “altered.”?
a. Recent cases interpret “alter” to include moving or changing the location of
evidence.

In Carnley, the appellant was charged with intentionally altering evidence—a
vehicle—by moving it to another area. 366 S.\W.3d at 834-835. Initially, law enforcement
attempted to conduct a ‘speeding’ stop on a 2003 Pontiac. Id. at 831. The driver left the
vehicle in gear and fled on foot. Id. The appellant, a passenger in the Pontiac, was observed
driving the vehicle away when officers arrived to secure the scene. Id. at 832.

The appellant argued there was insufficient evidence to support her subsequent
conviction for tampering with evidence because there was “no evidence that she
intentionally and knowingly altered the physical evidence in the case.” Id. at 834
(emphasis added). The appellant also argued she “did not impair the car’s ‘verity,

legibility, or availability’...in any subsequent investigation.” Id. at 835. There was no

2 The petition filed in PD-0657-18 related to this case does not appear to challenge the court’s finding
sufficient evidence the body was ‘altered’” when its location was changed.

3 Though the Court of Appeals in the present case suggested that, in part, there was no alteration because
the peeled label of the bottle did not render it functionally useless as evidence, the State was not required
to prove this. Burks and Ramos recognize that an alteration is an alteration, no matter how small. The State
reiterates that the damaged and peeled label was sufficient to prove that Appellant altered the evidence,
just as the courts in Burks and Ramos inferred that the abrasions occurred while the bodies were being
moved.

2



evidence that the appellant altered the vehicle other than changing the vehicle’s location.
See id. at 834-35. Both the state and the appellant in Carnley apparently agreed that the
appellant ‘altered’ the Pontiac by moving it. Id. at 834 n.6.* The court rejected the
appellant’s other complaints and affirmed her conviction. Id. at 836.

In Ramos, the Amarillo Court of Appeals came to the same conclusion regarding the
term “alter.” 351 S.W.3d at 915. The case involved a defendant who dragged the body of
his murder victim through his apartment.® Id. at 914. The defendant argued that dragging
the body did not amount to altering it under the tampering statute. Id. The court determined
otherwise, holding that the victim’s body “was no longer in the identical position
(geographically and physically) in which it would have been had he not moved it.” Id.
Moving an object changes it and makes it different, fitting within the ordinary meaning of
the term ‘alter.” 1d. at 915. The court found no reason why the act of “physically
manipulating potential evidence of a crime should not be encompassed within that
definition.” 1d.

In Burks, the Court was tasked with determining whether the appellant altered the
body of a murder victim when he moved it from inside a vehicle to a street corner. 2016

Tex. Crim. App. Unpub. LEXIS 1127 at *14. In its analysis, the Court outlined the

4 Thus, the Fort Worth Court of Appeals did not expressly take up the issue. Id. at 834 n.6. Nonetheless,
Carnley’s result is subsequently favorably cited by this Court for the proposition that moving or changing
the location of evidence constitutes an alteration. Burks, PD-0992-15, 2016 Tex. Crim. App. Unpub.
LEXIS 1127, at *20.
5 Ramos originated in the 207" District Court of Comal County, Texas.
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evidence presented at trial that the appellant moved the victim’s body. Id. at *4-*5. The
appellant asked the Court to “overrule two intermediate appellate court cases holding that
moving a dead body alters it.” Id. at 19. The Court rejected the appellant’s request and
explicitly stated it “agree[d] with the reasoning in Ramos and Carnley.” Id. at *19-20.
Burks noted that the body in Ramos “‘was no longer in the identical position
(geographically and physically) in which it would have been.”” Id. at *19 (citing 351
S.W.3d at 914). The Court also agreed with the holding in Carnley “that there was
sufficient evidence the appellant intentionally altered the evidence—a car—because she
moved it.” Id. at *19-20 (citing 366 S.W.3d at 835). Reaffirming Ramos and Carnley,
Burks held the evidence was sufficient “to support the finding that [the victim’s] body was
altered.” Id. at *20.

The Court initially remanded for consideration of another legal sufficiency issue
before vacating its opinion because the appellant had not properly preserved the issue; the
Court then affirmed the lower court’s judgment. Burks v. State, 2017 Tex. Crim. App.
Unpub. LEXIS 471, at *2 (Tex. Crim. App. June 28, 2017)(not designated for publication).
Notably, the court of appeals’ original opinion found that either act — moving the body or
altering the physical state of the body — was “sufficient to support the jury’s verdict” for
tampering:

To the extent appellant argues the evidence is insufficient to prove he altered

. a corpse, the record contains sufficient evidence to support the jury’s
verdict. For example, the jury heard evidence that appellant moved the

complainant’s body, an act that altered the body’s location. See [Carnley, 366

4



S.W.3d at 836]; [Ramos, 351 S.W.3d at 914-15] (holding evidence sufficient

to support conviction for tampering with evidence where the record contained

evidence the defendant dragged a body). The jury also heard evidence that

appellant’s actions altered the physical state of the complainant’s body. See

Carnley, 366 S.W.3d at 836; Ramos, 351 S.W.3d at 914-15.

Burks v. State, No. 14-14-00166-CR, 2015 Tex. App. LEXIS 7470, at *4, n.1 (Tex. App.
— Houston [14th Dist.] July 21, 2015)(not designated for publication)(emphasis added).®
The reasoning this Court has already employed in the Burks case is directly instructive of
the construction of the term “alter” in the tampering statute.

Finally, the court in Martinez recently found the evidence sufficient to support the
appellant’s tampering conviction related to the mere ‘alteration’ of a body’s location. 2018
Tex. App. LEXIS 3893 at *7-8. That court observed that “in Burks v. State, the [Court of
Criminal Appeals] specifically agreed with the reasoning in Carnley and Ramos” in
reaching its conclusion. Id. Stahmann therefore contradicts the holdings of other courts

and this Court, creates a split in the circuits where one did not previously exist, and should

be reversed.

® While Appellant claims that Burks “expressly relied on changes in both the body’s ‘location” and its
“physical state” to find sufficient evidence on alters,” there is no such “express reliance” in the opinion.
See Appellant’s Reply to State’s Motion for Rehearing and Motion for En Banc Reconsideration at 5
(emphasis in original). If that were the case, Burks would not have specifically stated that it agreed with
the rationale of Carnley, a case in which there was no alteration to the evidence itself and the evidence
was simply moved. Burks lists changes that occurred to the body as well to the location of the body, but
does not expressly require both of those factors to be present.
5



b. The evidence that Appellant physically changed the pill bottle’s location was
overwhelming and undisputed.

There is no dispute that Appellant changed the location of the evidence. Appellant’s
case is more compelling than Burks and Ramos, where the courts were not able to rely on
eyewitness testimony. Those courts were left with determining whether inferences that the
change in location of the bodies was due to the defendants’ actions were reasonable.

Here, multiple witnesses observed the Appellant exit his vehicle, walk toward a high
game fence, take the pill bottle out of his pocket and throw it over the fence into a patch
of shrubbery (IX R.R. 119-121, 134-135, 169-170). These witnesses informed law
enforcement they had seen Appellant throw the bottle over the fence, and officers
recovered it on the ground after gaining access to the area (id. at 143-144, 180). During
closing argument, Appellant’s counsel admitted, “we know, | believe, that Ballard and
Freeman see [Appellant] throw the pill bottle” (XI R.R. 24; see also id. at 30-31). The
defense never attempted to argue that Appellant did not physically move the pill bottle (id.

at 25).

Appellant’s actions illustrate the Legislature’s apparent purpose in creating the
offense of tampering with physical evidence. Throwing evidence away from the scene of
an investigation and removing it from the location and notice of law enforcement has the
potential to undermine the investigation, alter the charges that are ultimately brought
against the defendant, and erode the pursuit of justice. See Haywood v. State, 344 S.W.3d

454, 466 (Tex. App.—Dallas 2011, pet. ref’d).
6



Just as dragging a dead body from one location to another is an obvious attempt to
rid oneself of the evidence and sever the links associated with proximity and position,
throwing a pill bottle containing drugs over a fence is an act that rids oneself of possession
and disassociates the actor from potential crimes in which the object’s location may be an
important factor. The location and position of a piece of evidence are essential in
understanding what crime, if any, has been committed and — as in this case — what offenses
need to be investigated. Appellant’s changing the bottle’s location and position constituted
an ‘alteration’ under the tampering statute.

2. Stahmann’s reasoning conflicts with other Texas courts of appeal regarding

what constitutes “concealment” under Texas Penal Code Sec. 37.09.

Stahmann analyzed and applied the term “conceal” relying primarily on the
reasoning in Thornton v. State and Villarreal v. State; however, there were important
factual distinctions in those cases which Stahmann overlooked. See 401 S.W.3d 395, 398
(Tex. App. — Amarillo 2013), rev'd on other grounds, 425 S.\W.3d 289 (Tex. Crim. App.
2014); No. 13-15-00014-CR, 2016 WL 8919852, at *5 (Tex. App.—Corpus Christi Dec.
8, 2016, no pet.)(mem. op., not designated for publication). Stahmann also differs from
other appellate courts regarding the meaning of the term “conceal.” Stahmann held the
evidence was insufficient on the ‘concealment’ element because “there was no evidence

from which a juror could have reasonably inferred that the pill bottle was ever hidden,



removed from sight or notice, or kept” from discovery or observation” since third-party
witnesses observed Appellant throw the bottle. Stahmann, 2018 Tex. App. LEXIS 78 at
*10 (emphasis added).

In Thornton, officers approached two people walking in the street when there was
an adjacent sidewalk. Thornton, 401 S.W.3d at 397. Officer Roberts observed the appellant
“reach inside a pocket and drop an object.” Id. The officer testified that the object “never
left his sight.” 1d. at 399. After securing the two individuals, Officer Roberts walked to
“the location of the dropped object where he retrieved a broken glass crack pipe and a
brillo pad.” Id. at 397. The court noted that the appellant “did not throw it, bury it, cover
it, hide it, place it out of sight, or otherwise affirmatively attempt to conceal it;” he “merely
dispossessed himself of it, leaving it in plain-view.” Id. at 399-400. The court found that
where “at least one of the officers on the scene...was aware of the presence of the item
alleged to have been concealed at all times” that knowledge was imputed to both officers.
Id. at 400 (emphasis added) (relying on Hollingsworth v. State, 15 S.W.3d 586, 595 (Tex.
App.—Austin 2000, no pet.). Because the item was not removed from the sight or notice
of law enforcement, the court held the evidence was insufficient to support the appellant’s
conviction for tampering. See id.®

In Gaitan v. State, the Amarillo court of appeals dealt with a similar factual scenario

" But see Gaitan v. State, 393 S.W.3d 400, 402 (Tex. App.—Amarillo 2012, pet. ref’d)(court observed
that the fact that the appellant’s “effort was ultimately unsuccessful matters little”).
8 In Villarreal, both law enforcement and a civilian witness observed the appellant toss away the evidence
at issue. See 2016 WL 8919852 at *1-3, *5, *8.
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and reached the opposite result where the evidence was removed from the sight or notice
of law enforcement. 393 S.W.3d at 402. Officers responded to a disturbance around
midnight. 1d. at 401. One officer saw the appellant “discard something metallic near a
carport doorway” where various other persons were present. See id. Officers discovered a
handgun “in the vicinity of where [the] appellant tossed the object.” Id. The court held that
the appellant “concealed” the item, utilizing the definition provided in Rotenberry v. State
as “the act of removing from sight or notice; hiding.” Id. (citing 245 S.W.3d 583, 589 (Tex.
App.—Fort Worth 2007, pet. ref’d))(emphasis added). The court held the fact that the
appellant’s “effort was ultimately unsuccessful matters little” and upheld the jury’s finding
that the appellant was “‘hiding” what he had from the officers called to investigate.” Id. at
402 (emphasis added).

Similarly, in Hines v. State, the appellant argued the evidence was insufficient that
he concealed methamphetamine. 535 S.W.3d 102, 110 (Tex. App.—Eastland 2017, pet.
ref’d). The appellant “scattered methamphetamine...in the backseat of the patrol car” so
that “police did not notice it until after he got out at the jail.” Id. Hines cited Merriam-
Webster’s Collegiate Dictionary, observing that it:

provides two definitions for “conceal”: (1) “to prevent disclosure or

recognition of” and (2) “to place out of sight.” Under the first definition,

invisibility is not a prerequisite. A thing can be concealed merely by making

it unrecognizable or unnoticeable. Under either definition, however, a

dispositive inquiry is whether law enforcement noticed the object before the
defendant tried to hide it and maintained visual contact.



Id. (emphasis added). The court distinguished Blanton v State, ° noting that in Hines the
“arresting officers did not immediately recognize or see the methamphetamine discarded
by [the] [a]ppellant.” Hines, 535 S.W.3d at 110-11. The appellant engaged in an
“affirmative act” that “hid the methamphetamine from view before the police noticed it.”
Id. at 111 (emphasis added). The appellant’s actions were more than a “mere ‘throwing
down [of] contraband’” and the evidence was sufficient to support a tampering conviction.
Id. at 112.

In Stuart v. State, the Third Court rejected the appellant’s claim that he had not
actually “concealed” a knife because law enforcement ultimately located it. No. 03-15-
00536-CR, 2017 Tex. App. LEXIS 5165, at *8, *10 (Tex. App.—Austin June 7, 2017, no
pet.) (not designated for publication). The evidence was sufficient to support a tampering
conviction “because police were unable to see the knives until they lifted the box covering
them.” ld. at *10. The Court reiterated that the fact that a person is “ultimately
unsuccessful” in concealing evidence does not mean “a tampering charge cannot stand if
police discover evidence that a defendant has concealed.” Id. at *10. The Third Court

distinguished Stuart from Rabb'® and Thornton because “in both of those cases, unlike

% Compare No. 05-05-01060-CR, 2006 Tex. App. LEXIS 6367 at *1, 8 (Tex. App.—Dallas July 21, 2006,
pet. ref’d) (not designated for publication) (Where the appellant discarded bags of “what appeared to be
crack cocaine and marijuana” before a traffic stop, evidence was insufficient to prove tampering by
concealment, because the defendant’s actions actually exposed the cocaine to the officer’s view; however,
the bags were recovered with holes in them, and the evidence was sufficient to show the appellant altered
the evidence).

10 Where “[the] [a]ppellant was stopped by police officers...[and] [w]hile being searched, [the] [a]ppellant
pulled a small baggie out of his pocket, hid it in his hand, and, when noticed by investigators, put the
baggie in his mouth and swallowed it before the investigating officers could see what it contained,”

10



[Stuart], the defendants failed to conceal anything because police officers saw the items
before the defendants began trying to hide them.” Id. at *10 (emphasis added).!*

Citing Thornton’s reasoning as the basis for its conclusion, Stahmann stated that
“the pill bottle remained in full sight of bystanders from the time it was thrown by
Stahmann” in determining that the pill bottle had not been ‘concealed.’'? 2018 Tex. App.
LEXIS 78 at *10-11 (emphasis added). In Thornton the evidence under consideration
never left the sight of the investigating officer. 401 S.W.3d at 402 n.1. Conversely, in
Gaitan and in the present case, “the factfinder had before it some evidence from which it
could legitimately deduce that appellant was ‘hiding” what he had from the officers called
to investigate the disturbance.” Id. at 402 (emphasis added). “That his effort was ultimately

unsuccessful matters little.” 1d. Stahmann misapplies the reasoning of Thornton and

evidence was insufficient to support verdict of guilty on tampering, and judgment was reformed to reflect
a conviction for attempted tampering. Rabb v. State, 483 S.W.3d 16, 17, 24 (Tex. Crim. App.
2016)(emphasis added).
11 To the extent Stahmann deviates from Third Court cases like Stuart, the Thirteenth Court has erred in
failing to follow the Texas Rules of Appellate Procedure. Tex. R. App. P. 41.3 (requiring transferee court
to decide the case in accordance with the precedent of the transferor court); but see Tex. R. App. P. 47.7(a)
(unpublished opinions have “no precedential value” but may be cited). Because the vast majority of cases
are unpublished, allowing courts to disregard rule 41.3 based on rule 47.4(a) undermines 41.3’s apparent
purpose of promoting consistency in decisions from the same jurisdiction. See also Hollingsworth, 15
S.W.3d at 595 (published Third Court case).
12 Notably, there was some conflicting evidence as to whether the evidence was concealed (see, e.g., 1X
R.R. at 117-19, 169-71, 194-95, 24, 328, 357); despite this conflict in the evidence, Stahmann erred in
resolving conflicting inferences to undermine the verdict. But see Kiffe v. State, 361 S.W.3d 104, 108
(Tex. App.—Houston [Ist Dist.] 2011, pet. ref’d)(appellate courts will presume that the factfinder
“resolved any conflicting inferences in favor of the verdict” and defer to that resolution); Margraves v.
State, 34 S.W.3d 912, 919 (Tex. Crim. App. 2000) (“the factfinder is entitled to accept some testimony
and reject other testimony, in whole or in part”), abrogated on other grounds by Laster v. State, 275
S.W.3d 512 (Tex. Crim. App. 2009).
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ignores the body of precedent established by Rabb, Hines, Gaitan, Stuart,** Hollingsworth,
and Rotenberry. See, e.g., Hines, 535 S.W.3d at 110 (“a dispositive inquiry is whether law
enforcement noticed the object before the defendant tried to hide it and maintained visual
contact”) (emphasis added). The critical question is not whether the evidence is visible to
a bystander; rather, it is whether the actor concealed the item by making it “unrecognizable
or unnoticeable,” even if temporarily, from law enforcement.

Stahmann’s overbroad interpretation that ‘an item cannot be concealed if anyone
clse observes it’ is also inconsistent with the context of the word “conceals” in the statute.
See Tex. Gov’t Code 8 311.011(a); 8 311.021(2); § 311.023(1); Ritz v. State, 533 S.W.3d
302, 311 (Tex. Crim. App. 2017) (Keller, P.J., and Walker, J., dissenting) (“A statute
should be read as a whole in determining the meaning of particular provisions....”)(citing,
e.g., State v. Rosenbaum, 818 S.W.2d 398, 402 (Tex. Crim. App. 1991)). When read in
context, § 37.09 states that a person commits an offense if “knowing that an investigation
or official proceeding is pending or in progress,” he “conceals” a thing “with intent to
impair” its availability for or affect the course of “the investigation or official proceeding.”
Tex. Penal Code. 8 37.09. The context of the word in the statute further demonstrates that
the ultimate ‘concealment’ concern relates to investigators.

Moreover, Stahmann’s interpretation would lead to absurd results. But see Tex.

Gov’t Code § 311.023(5); § 311.021(3). Under Stahmann, if an appellant had thrown a pill

13 Though unpublished, Stuart is cited favorably in Hines, a published case. 535 S.W. 3d at 110- 111.
12



bottle over the fence and only a ‘drug-dealer passenger’ had observed him, tampering
would not have occurred because the appellant’s fellow criminal observed him concealing
the pill bottle. This would plainly be inconsistent with the “object sought to be attained”
by the statute. Tex. Gov’t Code § 311.023(1) & (5); see also id. § 311.021(2) & (3).
Common sense counsels that the ‘concealing’ is from law enforcement or investigators.
See cf. State v. Barry, 145 Ohio St. 3d 354, 356, 362 (S. Ct. OH 2015) (in a tampering case
in which ‘concealment’ was not contested, the court characterized the appellant’s act of
placing a condom of heroin in her body as ‘concealing’ it, despite the fact that her co-
conspirators were present).

An appellant can conceal evidence for a moment, even if the effort is ultimately
unsuccessful. See, e.g., Rodriguez v. State, No. 13-15-00287-CR, 2016 Tex. App. LEXIS
6871, at *13-14 (App.—Corpus Christi June 30, 2016, no pet.) (not designated for
publication) (appellant ‘concealed’ evidence momentarily from officers in his hands)
(citing Gaitan, 393 S.W.3d at 402). Witnesses did not instantly convey to arriving officers
that Appellant had concealed evidence (see IX R.R. at 136-37, 189-90). Under Stahmann,
would concealment depend on when a witness informs law enforcement of the presence
of evidence? Stahmann indicates no concealment occurs where witnesses inform law
enforcement of the presence of evidence shortly after they arrive, but what if two hours or
two years passed before witnesses came forward? Because the plain meaning of

concealment in the context of the statute — and as construed in case law — is concealment

13



from investigators, Appellant concealed the evidence under sec. 37.09 of the Penal Code.
Notably, although the jury charge included instructions for both tampering and attempted
tampering, the jury in the instant case convicted Appellant of tampering. See Stahmann,
2018 Tex. App. LEXIS 78 at *5-6.

Appellant removed and threw illegally possessed narcotics away from his person
and the location of a major motor vehicle accident with the intent that the evidence remain
undiscovered by law enforcement.!* That Appellant was ultimately unsuccessful in
concealing the evidence from officers because they eventually learned of and located the
bottle is not dispositive. Law enforcement did not, as in Thornton, Rabb, and Villarreal,
have notice of or maintain visual contact of the evidence before Appellant threw it over
the fence. Without the assistance of civilians directing officers to the location of the pill
bottle, the existence and significance®® of the evidence to the investigation would have
been completely overlooked. A pill bottle located between 10-15 feet'® across a fence line

would have little or no significance or link to the accident, without the witnesses’

14 Ballard, one of the first witnesses to arrive at the scene of the accident, observed Appellant remove a
pill bottle from his right pocket, walk towards the fence, and throw it over the fence (IX R.R. at 121, 134).
Ballard called 911 to request assistance (IX R.R. at 115). Notably, Ballard did not discuss the pill bottle
being thrown during the call to 911 because the act had not taken place yet (id. at 143). It was during the
time when witnesses were arriving and law enforcement was called to respond that Appellant threw the
pill bottle over the fence (IX R.R. at 134).
15 The change in location and proximity was significant. See, e.g., Evans v. State, 202 S.W.3d 158, 162
(Tex. Crim. App. 2006) (under the affirmative “links” rule, “[m]ere presence at the location where drugs
are found is thus insufficient, by itself, to establish actual care, custody, or control of those drugs.
However, presence or proximity, when combined with other evidence, either direct or circumstantial (e.qg.,
‘links”), may well be sufficient to establish that element beyond a reasonable doubt”) (emphasis added).
11X R.R.at 122; id. at 308 (described as 3-5 yards).
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identification of the item as evidence.’

Until the witnesses informed Deputy Koepp of the pill bottle, it remained concealed
within the meaning of the statute because Appellant made it “unnoticeable.” Thus, because
Stahmann misapplied the reasoning of Thornton and reached a conclusion inconsistent
with an existing body of law and the plain meaning and contextual construction of the

statute as a whole, this published case requires the Court’s review.

17 Deputy Koepp responded to the accident and began to process the scene (IX R.R. at 305). Deputy
Koepp made contact with Ballard and Freeman as part of his investigation into what had taken place and
based on his conversation with them proceeded to the fence line (see IX R.R. at 307-08, 12, 173). When
law enforcement “asked for directions” to the location of the pill bottle, the witnesses “directed them to
it” (id. at 12, see also 173). Subsequently, Deputy Koepp and Trooper Pack were able to locate and
retrieve the pill bottle from behind the fence (id. at 308-09).

15



PRAYER

Wherefore, premises considered, the State respectfully prays that this Honorable
Court grant its Petition, reverse the Thirteenth Court’s holding that the evidence is
insufficient to support a conviction for Tampering with Evidence and affirm Appellant’s
conviction. Alternatively, the State prays for summary remand to the Court of Appeals to
reconsider the case — either with the same panel or en banc — in light of Burks and case
law regarding altering evidence by changing its location. The State also prays for all other

relief to which it may be entitled.

Respectfully submitted,

/s/ Joshua D. Presley
Joshua D. Presley

SBN: 24088254
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Review > Substantial
Evidence > Sufficiency of Evidence

HNI1[X] Substantial
Sufficiency of Evidence

Evidence,

In reviewing sufficiency of the evidence, an
appellate court considers the evidence in the
light most favorable to the verdict to
determine whether any rational trier of fact
could have found the essential elements of
the crime beyond a reasonable doubt. The
appellate court resolves any evidentiary
inconsistencies in favor of the judgment,
keeping in mind that the jury is the
exclusive judge of the facts, the credibility
of the witnesses, and the weight to give their
testimony. The appellate court determines,
based upon the cumulative force of al of
the evidence, whether the necessary
inferences made by the jury are reasonable.

Criminal Law & Procedure > ... > Jury
| nstructions > Particular
Instructions > Elements of Offense

Criminal Law &

Procedure > ... > Standards of
Review > Substantial

Evidence > Sufficiency of Evidence

HN2[X] Particular
Elements of Offense

I nstructions,

Sufficiency of the evidence is measured by
the elements of the offense as defined by a
hypothetically correct jury charge. Such a
charge is one that accurately sets out the
law, is authorized by the indictment, does
not unnecessarily increase the State's burden
of proof or unnecessarily restrict the State's

theories of liability, and adequately
describes the particular offense for which
the defendant was tried.

Crimina Law & Procedure> ... > Acts
& Mental States > Mens
Rea > Knowledge

Crimina Law & Procedure > ... > Acts
& Mental States > Mens Rea > Specific
I ntent

HN3[%] MensRea, Knowledge

A person acts with knowledge with respect
to circumstances surrounding his conduct
when he is aware that the circumstances
exist. Tex. Penal Code Ann. 8§ 6.03(b)
(2017). A person acts with intent with
respect to the result of his conduct whenitis
his conscious objective or desire to cause
the result. Section 6.03(a).

Crimina Law & Procedure > Criminal
Offenses

HN4[X] Criminal
Criminal Offenses

Law & Procedure,

"Alter" is not defined by statute but may be
commonly understood to mean to change;
make different; modify.

Governments > Legislation > Interpretati
on

HN5[X] Legidation, Interpretation

Undefined statutory terms are to be
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understood as ordinary usage alows, and
jurors may thus freely read statutory
language to have any meaning which is
acceptable in common parlance.

Criminal Law & Procedure > Juries &
Jurors > Province of Court & Jury

Evidence > Inferences &
Presumptions > Inferences

HN6[X] Juries & Jurors, Province of
Court & Jury

Juries are permitted to draw reasonable
inferences from the evidence, but they are
not permitted to draw conclusions based on
speculation.

Crimina Law & Procedure > Criminal
Offenses

HN7[%] Criminal
Criminal Offenses

Law & Procedure,

"Concedl" is not defined by statute, but the
term may be generally understood as to
hide, to remove from sight or notice, or to
keep from discovery or observation.

Criminal Law &

Procedure > ... > Obstruction of
Administration of Justice > Evidence
Tampering > Elements

HN8[X] Evidence Tampering, Elements

Whatever else "conceal" might mean in the
context of the tampering with evidence

Statute, it at least means to remove from
sight.

Criminal Law &

Procedure > ... > Obstruction of
Administration of Justice > Evidence
Tampering > Elements

HN9[&] Evidence Tampering, Elements

The Court of Appeals of Texas disagrees
with Lujan to the extent it implies that
concealment may be established by mere
evidence of the defendant's intent.
Concealment and intent are separate
elements of the offense of tampering with
evidence and must each be supported by
sufficient evidence. The court further
disagrees with the Lujan court to the extent
it implies that evidence of an attempt to
conceal is sufficient to show actua
concealment. Actual concealment requires a
showing that the allegedly concealed item
was hidden, removed from sight or notice,
or kept from discovery or observation.

Criminal Law &

Procedure > ... > Standards of
Review > Substantial

Evidence > Sufficiency of Evidence

HN10[X] Substantial
Sufficiency of Evidence

Evidence,

An appellate court may not credit testimony
that was not before the trier of fact at the
guilt-innocence stage.

Criminal Law &
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Procedure > ... > Obstruction of
Administration of Justice > Evidence
Tampering > Elements

Crimina Law & Procedure> ... > Acts
& Menta States > Mens
Rea > Knowledge

HN11[&] Evidence Tampering, Elements

Knowledge that an investigation or official
proceeding was pending or in progressis an
essential element under Tex. Penal Code
Ann. § 37.09(a)(1) (2017), but not under
subsection (d)(1). Knowledge that an
offense has been committed is an essential
element under subsection (d)(1), §
37.09(d)(2).

Crimina Law &

Procedure > ... > Obstruction of
Administration of Justice > Evidence
Tampering > Elements

HN12[¥] Evidence Tampering, Elements

In the context of Tex. Penal Code Ann. §
37.09(a)(1) (2017), "pending" means
"Impending, or about to take place."

Criminal Law & Procedure > ... > Acts
& Mental States > Mens Rea > Specific
| ntent

Evidence > Types of
Evidence > Circumstantial Evidence

HN13[¥] MensRea, Specific Intent

Intent may generaly be inferred from
circumstantial evidence such as acts, words,

and the conduct of the appellant.

Criminal Law &

Procedure > ... > Standards of
Review > Substantial

Evidence > Sufficiency of Evidence

HN214[ ] Substantial Evidence,

Sufficiency of Evidence

If an appellate court concludes that the
evidence was legally insufficient to support
a conviction, it must determine whether the
judgment should be reformed to reflect a
conviction for a lesser-included offense. As
the Court of Criminal Appeals of Texas
explained in Thornton, reformation of the
judgment is required if two prongs are
satisfied: (1) in the course of convicting the
appellant of the greater offense, the jury
must have necessarily found every element
necessary to convict the appellant for the
lesser-included offense; and (2) conducting
an evidentiary sufficiency anaysis as
though the appellant had been convicted of
the lesser-included offense at trial, there is
sufficient evidence to support a conviction
for the lesser-included offense at trial. An
outright acquittal under these circumstances
would be unjust because the result would

involve usurping the fact finder's
determination of guilt. A court of appeals
should limit the wuse of judgment

reformation to those circumstances when
the commission of a lesser offense can be
established from the facts that the jury
actually found.

Criminal Law & Procedure > Juries &
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Jurors > Jury Deliberations > Ability to
Follow Instructions

HN15[%] Jury Deliberations, Ability to
Follow Instructions

Reviewing courts generaly presume the
jury follows the trial court's instructions in
the manner presented.

Congtitutional Law > Bill of
Rights > Fundamental Rights > Criminal
Process

Criminal Law &

Procedure > ... > Accusatory
Instruments > Common
Characteristics > Appellate Review

Criminal Law &
Procedure > ... > Common
Characteristics > Contents > Challenges

Criminal Law &
Procedure > Appeals > Standards of
Review > De Novo Review

HN16[&%] Fundamental Rights, Criminal
Process

The United States Constitution, the Texas
Congtitution, and the Texas Code of
Criminal Procedure each require that a
charging instrument provide an accused
with adequate notice. U.S Const. amend.
VI; Tex. Const. art. |, 8 10; Tex. Code Crim.
Proc. Ann. art. 1.05 (2017. To constitute
adequate notice, the instrument must be
specific enough to inform the accused of the
nature of the accusation against him so that
he may prepare a defense. An appellate

court reviews a tria court's ruling on a
motion to quash an indictment de novo.

Criminal Law &
Procedure > ... > Indictments > Contents
> Sufficiency of Contents

HN17[%] Contents, Sufficiency of
Contents

Usualy, an indictment tracking the
language of the statute will satisfy

congtitutional and statutory requirements.
However, an indictment tracking the statute
may be insufficient when the statutory
language is not completely descriptive. The
statutory language is not completely
descriptive when the statutes define a term
in such away as to create several means of
committing an offense, and the definition
specifically concerns an act or omission on
the part of the defendant. In such cases,
more particularity is required to provide
notice.

Criminal Law &

Procedure > ... > Obstruction of
Administration of Justice > Evidence
Tampering > Elements

Crimina Law &
Procedure > ... > Indictments > Contents
> Sufficiency of Contents

HN18[¥] Evidence Tampering, Elements

The term "offense” as used in Tex. Penal
Code Ann. § 37.09(d)(1) (2017) does not
specificaly concern an act or omission on
the part of the defendant. That is because,
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while § 37.09(d)(1) requires a showing that
the defendant have knowledge that an
"offense” occurred, it does not require that
the "offense” be committed by the
defendant. Tex. Penal Code Ann. §
37.09(d)(1). Therefore, under the principle
elucidated in Barbernell and its
predecessors, the indictment did not need to
identify the specific "offense” that was
committed.

Crimina Law &
Procedure > ... > Indictments > Contents
> Challenges

HN19[X] Contents, Challenges

When a motion to quash is overruled, a
defendant suffers no harm unless he did not,
in fact, receive notice of the State's theory
against which he would have to defend.

Crimina Law &
Procedure > Trials > Verdicts > Unanimi

ty
HN20[¥] Verdicts, Unanimity

Texas law requires that a jury reach a
unanimous verdict about the specific crime
that the defendant committed. This means
that the jury must agree upon a single and
discrete incident that would constitute the
commission of the offense alleged. But
although the jury must unanimously agree
about the occurrence of a single criminal
offense, they need not be unanimous about
the specific manner and means of how that
offense was committed.

Criminal Law &
Procedure > Trials > Verdicts > Unanimi

ty
HN21[&] Verdicts, Unanimity

In Cosio v. State, the Texas Court of
Criminal Appeals described three situations
where non-unanimity issues may arisein the
context of a crimina conviction: (1) when
the State presents evidence demonstrating
the repetition of the same criminal conduct,
but the actual results of the conduct
differed; (2) when the State charges one
offense and presents evidence that the
defendant committed the charged offense on
multiple but separate occasions;, and (3)
when the State charges one offense and
presents evidence of an offense, committed
at a different time, that violated a different
provision of the same criminal statute.

Criminal Law &

Procedure > ... > Obstruction of
Administration of Justice > Evidence
Tampering > Elements

Criminal Law &
Procedure > ... > Indictments > Contents
> Sufficiency of Contents

Criminal Law &
Procedure > Trials > Verdicts > Unanimi

ty
HN22[&] Evidence Tampering, Elements

For notice purposes, the indictment is not
required to specify the "offense” which a
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defendant was alleged to have knowledge of
under Tex. Penal Code Ann. 8§ 37.09(d)(1)
(2017). The Court of Appeals of Texas
further concludes that the precise identity of
that "offense” is a "preliminary factual
issue" for which jury unanimity is not
required.

Criminal Law &

Procedure > Commencement of Criminal
Proceedings > Double

Jeopardy > Collateral Estoppel

HN23[X]
Estoppd

Double Jeopardy, Collateral

The Double Jeopardy Clause, contained
within the Fifth Amendment to the United
Sates Constitution and applicable to the
states through the Fourteenth Amendment,
protects an accused against a second
prosecution for the same offense for which
he has been previousy acquitted or
previously convicted. U.S Const. amends.
V, XIV. The doctrine of collateral estoppel,
which is embodied within the Double
Jeopardy Clause, provides that when an
issue of ultimate fact has once been
determined by a valid and final judgment,
that issue cannot again be litigated between
the same parties in any future lawsuit
relating to the same event or situation.

Criminal Law &

Procedure > Commencement of Criminal
Proceedings > Double

Jeopardy > Collateral Estoppel

HN24[%] Double Jeopardy, Collateral

Estoppel

To decide whether collateral estoppel bars a
subsequent prosecution, a court must
determine (1) exactly what facts were
necessarily decided in the first proceeding,
and (2) whether those "necessarily decided"
facts constitute essential elements of the
offense in the second trial. In each case,
courts must review the entire trial record to
determine—with realism and rationality—
precisely what fact or combination of facts
the jury necessarily decided and which will
then bar their relitigation in a second
criminal trial. The defendant must meet the
burden of proving that the facts in issue
were necessarily decided in the prior
proceeding.

Criminal Law &

Procedure > Commencement of Criminal
Proceedings > Double

Jeopardy > Collateral Estoppel

HN25[ ]
Estoppel

Double Jeopardy, Collateral

Where the trial court makes a specific
finding of fact that an allegation made in a
motion to revoke probation is "not true," the
State is barred by collateral estoppel from
relitigating that fact.

Criminal Law &

Procedure > Commencement of Criminal
Proceedings > Double

Jeopardy > Collateral Estoppel

Criminal Law &
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Procedure > ... > Standards of
Review > De Novo
Review > Conclusions of Law

HN26[X]
Estoppd

Double Jeopardy, Collateral

A decison to apply or not to apply
collateral estoppel is a question of law
applied to facts, for which de novo review is

appropriate.

Crimina Law & Procedure > Criminal
Offenses > Alcohol Related Offenses

Criminal Law & Procedure > Crimina
Offenses > Crimes Against
Persons > Assault & Battery

HN27[%] Criminal
Related Offenses

Offenses, Alcohol

One of the elements of the offense of
intoxication assault is that the person was
intoxicated, but that is not the only element.
Tex. Penal Code Ann. 8§ 49.07(a)(1) (2017).
Therefore, a "not true" finding on an
intoxication assault allegation does not
necessary imply a finding that the person
was not intoxicated.

Criminal Law &
Procedure > Trials > Closing Arguments

Criminal Law &

Procedure > Appeals > Prosecutorial
Misconduct > Prohibition Against

I mproper Statements

HN28[X] Trials, Closing Arguments

Permissible jury argument falls into four
distinct and limited categories. (1) summary
of the evidence; (2) reasonable deductions
from the evidence; (3) response to opposing
counsel's argument; or (4) plea for law
enforcement. Even if an argument is
improper, it will not constitute grounds for
reversal unless the statements to the jury
injected new and harmful facts to the case,
or were so extreme and manifestly improper
that they deprived appellant of a fair and
impartial trial. An appellate court examines
alleged improper argument in light of the
facts adduced at trial and in the context of
the entire argument.

Crimina Law &
Procedure > Trials > Closing Arguments

Criminal Law &
Procedure > Trials > Motions for
Mistrial

Criminal Law &
Procedure > ... > Standards of
Review > Abuse of Discretion > Mistrial

Criminal Law &

Procedure > Appeals > Prosecutorial
Misconduct > Prohibition Against
Improper Statements

HN29[X] Trials, Closing Arguments

A tria court's ruling on an objection to
improper jury argument is reviewed for
abuse of discretion. An appellate court also
reviews atrial court's denial of a mistrial for
abuse of discretion. In determining whether
the trial court abused its discretion in
denying a mistrial, the appellate court
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considers (1) the severity of the misconduct,
(2) the measures adopted to cure the
misconduct, and (3) the certainty of
conviction absent the misconduct.

Criminal Law &

Procedure > Appeals > Prosecutorial
Misconduct > Prohibition Against
Improper Statements

Criminal Law &

Procedure > ... > Reviewability > Preser
vation for Review > Prosecutorial
Misconduct

HN30[%] Prosecutorial Misconduct,
Prohibition Against Improper Statements

Before a defendant will be permitted to
complain on appeal about an erroneous jury
argument or that an instruction to disregard
could not have cured an erroneous jury
argument, he will have to show he objected
and pursued his objection to an adverse
ruling.

Criminal Law &
Procedure > Trials > Closing Arguments

HN31[&] Trials, Closing Arguments

Argument that attacks the defense
attorney—that is, strikes at a defendant over
the shoulders of counsel—is improper.
However, courts distinguish between
improper remarks directed at defense
counsel himself and remarks which attack
or disparage counsel's argument or theory of
defense. The latter type of remark is
permissible.

Criminal Law &
Procedure > Trials > Motions for
Mistrial

HN32[X] Trials, Motionsfor Mistrial

A mistria is an appropriate remedy only in
"extreme circumstances' for a narrow class
of highly prejudicial and incurable errors. A
mistrial haltstrial proceedings when error is
so preudicial that expenditure of further
time and expense would be wasteful and
futile. Whether an error requires a mistrial
must be determined by the particular facts
of the case.

Counsdl: For Appellant: Christopher P.
Morgan, Attorney at Law, Austin, TX.

For Appellee: Jennifer A. Tharp, Comal
County Criminal District Attorney,
Nicholas Robinson, Comal County DA's
Office, New Braunfels, TX.

Judges: Before Justices Rodriguez,
Contreras, and Benavides. Opinion by
Justice Contreras.

Opinion by: DORI CONTRERAS

Opinion

Opinion by Justice Contreras

Appelant Kal Dean Stahmann was
convicted of tampering with physical
evidence, a third-degree felony. See Tex.
Penal Code Ann. § 37.09 (West, Westlaw
through 2017 1st C.S.). He was sentenced to
ten years imprisonment, with the sentence

Page 9 of 32


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5RB8-D4T1-F04K-B0XT-00000-00&context=&link=LNHNREFclscc30
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5RB8-D4T1-F04K-B0XT-00000-00&context=&link=LNHNREFclscc31
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5RB8-D4T1-F04K-B0XT-00000-00&context=&link=LNHNREFclscc32
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5DV8-86D1-DYB7-W0W1-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5DV8-86D1-DYB7-W0W1-00000-00&context=

2018 Tex. App. LEXIS 78, *1

suspended and community supervision
iImposed for ten years. Stahmann raises
seventeen issues on appeal, arguing that: (1)
the evidence was insufficient to support the
conviction; (2) the trial court erred in
denying his motion to quash part of the
indictment; (3) the trial court ered in
denying certain jury charge instructions; (4)
his conviction was barred by the doctrine of
collateral estoppel; and (5) the prosecutor
made improper arguments.

We find insufficient evidence to support the

tampering  conviction, but sufficient
evidence to support a conviction for
attempted  tampering  with  physica

evidence. Accordingly, we reverse and
remand.t

| . BACKGROUND

This case arises from atwo-vehicle collision
on State Highway 46 outside of New
Braunfels. Norberto Gonzalez testified that
he was driving his[*2] SUV with his wife
and son as passengers, on July 1, 2012 at
around 4:30 p.m., when he saw a van
approaching from the opposite direction.
Gonzalez testified that he saw the van
"starting to turn toward us, and I'm thinking
maybe he sees me; he'll stop. But he kept
going, and we hit each other." Gonzalez
stated the van did not have its turn signal
activated. He testified he was driving
around fifty miles per hour at the time, that
it had been raining earlier in the day, and

1This apped was transferred from the Third Court of Appeas
pursuant to a docket equalization order issued by the Texas Supreme
Court. See Tex. Gov't Code Ann. § 73.001 (West, Westlaw through
2017 1st C.S)).

that the van was slowing down as it started
to turn. After the collison, Gonzaez
remembered the SUV spinning around and
the air bag deploying. He saw blood on the
windshield of the van and on the face of its
driver. On cross-examination, Gonzalez
stated that there was a housing subdivision
off to the side of the road, into which it
appeared the van was turning. He conceded
that he had not told police that the van did
not have its turn signal activated.

Two bystanders, Ronnie Badlard and
Michael Freeman, arrived at the scene and
called 911. Ballard testified that he saw two
people inside the van. When Balard
approached the van, the driver—whom
Ballard identified as Stahmann—exited.
Stahmann was bleeding from his[*3]
forehead, was "very upset" and "agitated,"
and "was complaining he couldn't see out of
one eye." Ballard testified that he was about
ten or fifteen feet away from Stahmann
when he observed the following:
The driver walked towards the fence that
was—there was a gated fence right near
the accident scene. At that time, | saw
him throw something over the—over the
fence into—near a tree into some small,
you know, kind of shrubbery at the
bottom of that tree. It looked like—
looked to be, like, a prescription
medicine bottle. . . . [A]s | walked over
towards to see—you know, kind of get a
better look to see, you know, where the
bottle had went, he started asking me
what | was doing over there, what was |
looking for, why am | over there. You
know, he was angry. . . . [H]e wanted us
to call his dad. He kept asking to leave
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and go—he said, | just live right up—
my dad lives right up the street. | need to
go see him. | need to leave here. And we
just kept asking [sic] him, No. You need
to stay until somebody arrives on the
scene.

Ballard also stated that, when he and
Freeman came upon the scene, he saw
opened beer cans inside the van, and he
noticed that a couple of the cans had fallen
out of the van.[*4] He dated that
Stahmann seemed "disheveled from the
accident" but otherwise did not appear
confused or disoriented.

Freeman testified that Stahmann did appear
confused and disoriented and was "bleeding
real bad" from his head. Freeman tried
caling Stahmann's father, at Stahmann's
request, but there was no answer. Freeman
corroborated  Ballard's account  that
Stahmann threw what appeared to be a
prescription medication bottle over the wire
fence next to the accident scene. Freeman
stated that, as he and Ballard were walking
away from where the pill bottle was,
Stahmann "got real nervous and started
guestioning us, why we were over there and
what were we looking for."

Terry Aikman, a retired paramedic, was
passing by the accident scene and stopped to
give assistance. He testified that Stahmann
had a large gash over his left eye and was
bleeding profusely. According to Aikman,
Stahmann did not appear intoxicated but
seemed to be "unaware of his situation" due
to shock. He stated that, pursuant to his
training, he asked Stahmann four questions
to test whether he was "det and

oriented'—"the president, the day, the
month, what year"—and that Stahmann
answered all of the questions correctly, [*5]
indicating that "he's aware of his
surroundings’ even though he wasin pain.

According to Balard and Freeman, when
police arrived, they advised officers that
they saw Stahmann throw something over
the fence, and they pointed out where it
was. Police were able to retrieve the item
that was thrown over the fence—an
ordinary orange prescription medication
bottle with a label and a white cap. The
officer who retrieved the bottle stated that it
was sitting on top of the grass on the other
side of the fence. The bottle contained four
intact white tablets along with severa
broken ones and some powder. The label on
the bottle stated the name "James
Castaneda’ and listed its contents as
"promethazine tab 25 mg." A Department of
Public Safety chemist tested the pills and
determined that they contained
promethazine, a prescription  cough
suppressant. The chemist testified that
promethazine is classified as a "dangerous
drug" and that it is illegal to possess it
without a prescription.

The jury charge included instructions on the
offenses of tampering with physical
evidence and attempted tampering with
physical evidence. The jury found
Stahmann guilty of the former offense and,
pursuant to the [*6] charge instructions, did
not answer the question regarding the latter
offense. This appeal followed.

Il. DisCuUssION
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A. Evidentiary Sufficiency

By his first issue on appeal, Stahmann
argues that there was insufficient evidence
to support his conviction for tampering with
physical evidence. By his second issue, he
contends that the trial court erred by
denying the motion for instructed verdict he
filed at the close of evidence. We address
the issues together. See McDuff v. Sate, 939
SW.2d 607, 613 (Tex. Crim. App. 1997)

exclusive judge of the facts proved, and of
the weight to be given to the testimony.").
We determine, based upon the cumulative
force of al of the evidence, whether the
necessary inferences made by the jury are
reasonable. Griffin, 491 SW.3d at 774.

HN2[¥] Sufficiency of the evidence is
measured by the elements of the offense as
defined by a hypothetically correct jury
charge. Villarreal v. Sate, 286 S\W.3d 321,
327 (Tex. Crim. App. 2009); Malik v. Sate,

(noting that "a complaint about overruling a
motion for directed/instructed verdict is in
actuality an attack upon the sufficiency of
evidence to sustain the conviction").

1. Standard of Review and Applicable
Law

HNI[¥] In reviewing sufficiency of the
evidence, we consider the evidence in the
light most favorable to the verdict to
determine whether any rational trier of fact
could have found the essential elements of
the crime beyond a reasonable doubt.
Griffin v. Sate, 491 SW.3d 771, 774 (Tex.
Crim. App. 2016); see Brooks v. Sate, 323
SW.3d 893, 895 (Tex. Crim. App. 2010)
(plurality op.) (citing Jackson v. Virginia,
443 U.S 307, 319,99 S Ct. 2781, 61 L. Ed.
2d 560 (1979)). We resolve any evidentiary
inconsistencies in favor of the judgment,
keeping in mind that the jury is the
exclusive judge of the facts, the credibility
of the witnesses, and the weight to give their
testimony. Brooks, 323 SW.3d at 899; see
Tex. Code Crim. Proc. Ann. art. 38.04
(West, Westlaw through 2017 1st
C.S)[*7] ("The jury, in al cases, is the

953 SW.2d 234, 240 (Tex. Crim. App.
1997). "Such a charge is one that accurately
sets out the law, is authorized by the
indictment, does not unnecessarily increase
the State's burden of proof or unnecessarily
restrict the State's theories of liability, and
adequately describes the particular offense
for which the defendant was tried."
Villarreal, 286 SW.3d at 327; Malik, 953
SW.2d at 240.

Here, a hypothetically correct charge
authorized by the indictment would instruct
the jury to find Stahmann quilty of
tampering with physical evidence if: (1)
knowing that an investigation or officia
proceeding was pending or in progress, (2)
he atered, destroyed, or concealed a bottle
of pills (3) with intent to impair its verity or
availability as evidence in the investigation
or official proceeding; or (1) knowing that
an offense was committed, (2) he atered,
destroyed, or concealed a bottle of pills (3)
with[*8] intent to impair its verity,
legibility, or availability as evidence in any
subsequent investigation of or officia
proceeding related to the offense. See Tex.
Penal Code Ann. 8§ 37.09(a)(1), (d)(1); see
also Kitchens v. Sate, 823 SW.2d 256, 258
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(Tex. Crim. App. 1991) ("It is appropriate
where the aternate theories of committing
the same offense are submitted to the jury in
the digunctive for the jury to return a
general verdict if the evidence is sufficient
to support a finding under any of the
theories submitted.”); Anderson v. Sate,

HNA[¥] "Alter" is not defined by statute
but may be commonly understood to mean
"to change; make different; modify." Id.
(citing WEBSTER'S UNABRIDGED
DICTIONARY at 52 (2nd ed. 1983)); see
Clinton v. Sate, 354 SW.3d 795, 800 (Tex.
Crim._App. 2011) (noting HN5[¥] that

717 SW.2d 622, 631 (Tex. Crim. App.
1986) (noting that it is proper for an
indictment to allege various manners and
means of committing an offense in the
conjunctive, and for those different methods
of committing the offense to be charged to
thejury in the digunctive).

HN3[#¥] A person acts with knowledge with
respect to circumstances surrounding his
conduct when he is aware that the
circumstances exist. Tex. Penal Code Ann. §
6.03(b) (West, Westlaw through 2017 1st
C.S)). A person acts with intent with respect
to the result of his conduct when it is his
conscious objective or desire to cause the

result. Id. 8 6.03(a).

2. Destroyed, Altered, or Concealed

Stahmann first argues that the evidence was
insufficient to show that he destroyed,
altered, or conceaed the bottle of pills, as
aleged in the indictment. The State
concedes that there was no evidence [*9]
that Stahmann destroyed the bottle. See
Williams v. Sate, 270 SW.3d 140, 146
(Tex. Crim. App. 2008) (interpreting
"destroyed” as "ruined and rendered
useless"). It argues instead that the evidence
was sufficient to allow jurors to conclude
that he altered or concealed the bottle.

"undefined statutory terms are to be
understood as ordinary usage alows, and
jurors may thus freely read statutory
language to have any meaning which is
acceptable in common parlance"). The State
notes that, according to photographs
admitted as evidence at trial, the label on the
pill bottle was partially torn and its text
partially smeared when it was recovered by
police. The State cites Blanton v. Sate, No.
05-05-01060-CR, 2006 Tex. App. LEXIS
6367, 2006 WL 2036615 (Tex. App.—Dallas
July 21, 2006, pet. ref'd) (not designated for
publication), in arguing that it was
reasonable for the jury to infer that this
"dteration” was caused by Stahmann
throwing the bottle over the fence and onto
the ground. In Blanton, the appellant threw
two plastic baggies out of his window as he
was being pursued for a traffic violation.
2006 Tex. App. LEXIS 6367, [WL] at *1.
Police later recovered the baggies, which
were ripped but still contained a measurable
amount of cocaine and marijuana. Id. The
Dalas[*10] Court of Appeas held that
there was sufficient evidence to show that
appellant “"atered" the baggies because,
even though there was no evidence as to the
appearance of the baggies prior to the time
they were thrown out of the car window, the
jury could rationally infer that the ripsin the
bags were caused by appellant. 2006 Tex.
App. LEXIS6367, [WL] at *2.
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The State contends that, as in Blanton, the
jury in this case could have reasonably
inferred that Stahmann altered the pill bottle
from evidence that (1) he threw the bottle
over the fence, (2) it had been raining earlier
in the day, and (3) some of the text printed
on the label had been smudged.2 We
disagree. There was no evidence indicating
what the bottle looked like prior to the time
Stahmann threw it over the fence, and
although the evidence established that it had
been raining earlier in the day, there was
nothing showing that the area where the pill
bottle was recovered was wet or that
Stahmann's throw could have otherwise
caused the smudges. For the jury to
conclude from the evidence that Stahmann
altered the bottle would therefore be an
unreasonable inference, amounting to no
more than mere speculation. See Gross v.
Sate, 380 SW.3d 181, 188 (Tex. Crim. App.
2012) HN6E[F] ("Juries are permitted to
draw reasonable inferences[*11] from the
evidence, but they are not permitted to draw
conclusions based on speculation.").
Blanton is distinguishable because the
allegedly altered pieces of evidence in that
case—ripped bags of drugs—were in a
functionally useless state when they were
recovered. See 2006 Tex. App. LEXIS 6367,
2006 WL 2036615, at *2. It was reasonable
for the jury in Blanton to have inferred that
the rips in the bags were caused when the

2According to photographs, the bottle label appears to have one
letter (the "'s" in the phrase "as needed") and one number (a digit in
the prescription number) smudged to the point of illegibility. The
side of the label is also partialy torn, partially obscuring two letters.
The remainder of the label, including the entirety of the name of the
medication and the individual to which it was prescribed, is legible.
Indeed, two of the State's witnesses read from the label at trid
without difficulty.

appellant threw them out of his car window,
because it is reasonable to assume that the
appellant would not have been carrying his
drugs around in aready-ripped bags. Here,
there is no similar reason for the jury to
have assumed that the pill bottle's [abel was
intact—that is, that it had no tears or
smudging—prior to the time it was thrown.

Next, we consider whether there was
sufficient evidence that Stahmann concealed
the pill bottle. Like "ater,"” HN7[¥]
"concea" is not defined by statute, but the
term may be generaly understood as "to
hide, to remove from sight or notice, or to
keep from discovery or observation.”
Thornton v. Sate, 401 SW.3d 395, 398
(Tex. App.—Amarillo 2013), rev'd on other
grounds, 425 SW.3d 289 (Tex. Crim. App.
2014); Rotenberry v. Sate, 245 SW.3d 583,
588-89 (Tex. App.—Fort Worth 2007, pet.
ref'd); see also Villarreal v. Sate, No. 13-
15-00014-CR, 2016 Tex. App. LEXIS
13061, 2016 WL 8919852, at *5 (Tex.
App.—Corpus Christi Dec. 8, 2016, no pet.)
(mem. op., not designated for publication).
In Thornton, the Amarillo Court of Appeals
found insufficient evidence[*12] of
concealment where the appellant pulled a
crack pipe from his pocket and dropped it to
the ground in the presence of two police
officers, because the pipe never left the
officers sight. 401 SW.3d at 397, 399-400.
In Villarreal, this Court found insufficient
evidence of conceament where the
appellant took a pill bottle out of his pocket
and tossed it underneath a car while being
pursued by a Wa-Mart loss prevention
officer. 2016 Tex. App. LEXIS 13061, 2016
WL 8919852, at *1-2 (noting that the loss
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prevention officer testified that the pill
bottle "was not hidden in any way").

We find the instant case to be analogous to
Thornton and Villarreal. Ballard testified
that he observed Stahmann throw the pill
bottle over the fence and into some
"shrubbery at the bottom" of a tree, but he
stated that the fence was a "chain fence"
not a "full fence," and that he "could see all
the way to the ground on the other side."
Freeman testified that he saw the pill bottle
in Stahmann's hand, in the air, and on the
ground on the other side of the fence. He
agreed that he "never lost sight of it" and
that he pointed it out to police as soon as
they arrived. Freeman stated that he could
see it "[as] plain as day right there in the—
he tried to throw it in the brush, but it
didn't [*13] makeit."

Coma County Sheriff's Deputy Chris
Koepp, the first officer to arrive on scene,
testified that when he arrived he "[o] bserved
an object over the fence." He agreed that he
was "able to very clearly see it" and he was
able to identify it as an orange prescription
medication bottle with a label and a white
cap. Koepp agreed with the prosecutor that
the bottle had been "concealed,” but on
cross-examination, he explained that the pill
bottle was "ditting above the grass." He
stated that he could see the bottle through
the fence. According to Koepp, a fellow
officer tried unsuccessfully to retrieve the
bottle through the fence using an extendable
baton, but the officers were eventualy able
to retrieve the bottle by gaining access
through a nearby gate.

There was no evidence from which a juror

could have reasonably inferred that the pill
bottle was ever hidden, removed from sight
or notice, or kept from discovery or
observation. See Thornton, 401 SW.3d at
398; see also Thornton, 425 SW.3d at 307
(Keller, P.J., concurring)  HNS8[¥]
("Whatever else ‘conceal’ might mean in the
context of the tampering with evidence
statute, it at least means to remove from
sight.").3 Instead, the evidence established
that the pill bottle remained in full sight of
bystanders[*14] from the time it was
thrown by Stahmann, and of police from the
time they arrived, until the time it was
retrieved as evidence.

The State cites Munsch v. Sate, No. 02-12-
00028-CR, 2014 Tex. App. LEXIS 9306,
2014 WL 4105281, at *8 (Tex. App.—Fort
Worth Aug. 21, 2014, no pet.) (mem. op.,
not designated for publication) and Lujan v.
Sate, No. 07-09-0036-CR, 2009 Tex. App.
LEXIS 7121, 2009 WL 2878092, at *2 (Tex.
App.—Amarillo Sept. 9, 2009, no pet.)
(mem. op., not designated for publication).
These unpublished cases are distinguishable
or ingpposite. In Munsch, the appellant was
a passenger in a car stopped by police. 2014

3Koepp's testimony in which he agreed with the prosecutor that the
bottle was "concealed" does not alter this conclusion. See Buntion v.
Sate, 482 SW.3d 58, 74 (Tex. Crim. App. 2016) (noting that
conclusory allegations have little persuasive vaue); Dallas Ry.
Terminal Co. v. Gossett, 156 Tex. 252, 294 SW.2d 377, 380-81 (Tex.
1956) (stating that "the naked and unsupported opinion or conclusion
of awitness does not constitute evidence of probative force and will
not support a jury finding even when admitted without objection");
see also Yarbrough v. Sate, No. 07-14-00044-CR, 2015 Tex. App.
LEXIS 4885, 2015 WL 2256196, at * 3 (Tex. App.—Amarillo May 13,
2015, no pet.) (mem. op., not designated for publication) (noting, in
finding insufficient evidence to support a finding that appellant
"destroyed" evidence where he swallowed a bag of marijuana, that
an officer's testimony that the substance was "destroyed" was "a
mere naked and unsupported conclusion” which has no probative
value).
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Tex. App. LEXIS 9306, 2014 WL 4105281,
at *1. The driver of the car told police at the
scene that, as police were in pursuit, the
appellant had thrown a bag of
methamphetamine out of the passenger-side
window; police then went back and
retrieved the bag, which contained eighteen
grams of methamphetamine. 2014 Tex. App.
LEXIS 9306, [WL] at *2. The court found
sufficient evidence that appellant concealed
the bag from the officers, noting that the
officers "may never have returned to locate
it" had the driver not informed them of its
existence, and that the officer who retrieved
the bag "had difficulty locating it with his
flashlight given the darkness of night." 2014
Tex. App. LEXIS 9306, [WL] at *8. The
State argues that the instant case is similar
because, as in Munsch, the officers were
only made aware of the existence of the
allegedly concealed [*15] evidence when a
“third-party ~ witness  volunteered the
information." But there is nothing in this
case indicating that the officers would not
have found the pill bottle had Ballard and
Freeman not alerted them to it. Instead, the
testimony unanimously established that the
pill bottle was plainly visible from the
accident site, and that it was not difficult to
locate in the afternoon daylight.

In Lujan, the appellant, while being stopped
by an officer who suspected a drug
transaction, made a throwing motion, and
the officer then found a crack pipe on the
ground. 2009 Tex. App. LEXIS 7121, 2009
WL 2878092, at *1. The court noted that,
even though the crack pipe was "both intact
and visible," the jury could have lawfully
inferred that "appellant attempted to prevent

the pipe's discovery by throwing it away";
therefore, the evidence was sufficient to
support concealment. 2014 Tex. App. LEXIS
9306, [WL] at *2. In that case, the Amarillo
court conflated the actus reus and the mens
rea of the offense, apparently taking
evidence of the latter as sufficient to support
an affirmative finding on the former. Seeid.
(citing Lewis v. State, 56 SW.3d 617, 625
(Tex. App.—Texarkana 2001, no pet.)).
HNI[¥] We disagree with_Lujan to the
extent it implies that concealment may be
established by mere evidence of the
defendant's intent. Concealment and intent
are separate [*16] elements of the offense
and must each be supported by sufficient
evidence. We further disagree with the
Lujan court to the extent it implies that
evidence of an attempt to concea is
sufficient to show actual concealment. See
id. (noting that the jury could have inferred
that "appellant attempted to prevent the
pipe's discovery by throwing it away" and
stating it was immaterial "that the motion in
which [appellant] engaged was insufficient
to actually prevent the officer from finding
or retrieving the pipe"). Actual concealment

4The Lujan court, in discussing whether the evidence was sufficient
to show concealment, cited Lewis v. Sate for the proposition that "to
be criminal, the conduct need not result in the destruction or loss of
the evidence; rather, the accused need only act with the intent to
impair its verity or availability as evidence." Lujan v. Sate, No. 07-
09-0036-CR, 2009 Tex. App. LEXIS 7121, 2009 WL 2878092, at *2
(Tex. App.—Amarillo Sept. 9, 2009, no pet.) (mem. op., not
designated for publication) (citing Lewis v. Sate, 56 SW.3d 617, 625
(Tex. App.—Texarkana 2001, no pet.)). In Lewis, the court found
sufficient evidence of concealment where the appellant, while being
stopped by police, put a bag of cocaine in his mouth, swallowed it,
and refused to spit it out. 56 SW.3d at 619. The Lewis court held
separately that there was sufficient evidence to show the appellant's
culpable intent. See id. Nowhere did it suggest that evidence of the
appellant's intent was alone sufficient to show the actus reus of
concea ment.
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requires a showing that the allegedly
concealed item was hidden, removed from
sight or notice, or kept from discovery or
observation. See Thornton, 401 SW.3d at
398. Such evidence was lacking here.

Finally, the State directs us to a case arising
out of the same accident, in which
Stahmann was found to have violated the
teems  of his unrdlated community
supervison by, among other things,
tampering with physical evidence on July 1,
2012. See Sahmann v. Sate, No. 03-15-
00068-CR, 2016 Tex. App. LEXIS 7612,
2016 WL 3974567, at *1 (Tex. App.—Austin
July 19, 2016, pet. ref'd) (mem. op., not
designated for publication). There, the
Austin Court of Appeals stated that "the
trial court heard conflicting testimony about
whether the pill [*17] bottle was visible
where it landed on the other side of the
fence’ and "could have credited the
testimony that the bottle ‘got submerged
down in some brush aea and was
concealed by the bushes." 2016 Tex. App.
LEXIS 7612, [WL] at *3. But no such
testimony appears in the record before this
Court. In our evaluation of the sufficiency
of the evidence, HN10O[¥#] we may not
credit testimony that was not before the trier
of fact at the guilt-innocence stage. See
Barfield v. Sate, 63 SW.3d 446, 450 (Tex.
Crim. App. 2001).

For the foregoing reasons, we conclude that
the evidence adduced at trial was
insufficient to support a finding that
Stahmann destroyed, altered, or concealed
the pill bottle. We sustain this part of his
first two issues.

3. Knowledge and I ntent

Stahmann additionally challenges the
sufficiency of the evidence to support other
elements of the charged offenses First, he
argues the evidence was insufficient to
support the jury's finding that he acted with
knowledge that an investigation or official
proceeding was pending or in progress. See
Tex. Penal Code Ann. 8§ 37.09(a)(1). Next,
he argues the evidence was insufficient to
support a finding that he either: (1) intended
to impair the verity or availability of the pill
bottle as evidence in the investigation or
official proceeding; or (2) intended to
impair its verity, [*18] legibility, or
avallahbility as evidence in any subsequent
investigation of or official proceeding
related to the offense. Seeid. § 37.09(a)(1),

(d)(1).

The jury was charged in this case under
both subsections (a)(1) and (d)(1) of penal
code section 37.09. HN11[¥] Knowledge
"that an investigation or official proceeding
was pending or in progress’ is an essential
element under subsection (a)(1), but not
under subsection (d)(1). See id. Knowledge
"that an offense has been committed" is an
essential element under subsection (d)(1),
seeid. 8 37.09(d)(1), but Stahmann does not

5Ordinarily, having found insufficient evidence of one of the
essential elements of the offense, we would cease our analysis and
render judgment of acquittal. See, e.g., Marra v. Sate, 399 SW.3d
664, 673 (Tex. App.—Corpus Christi 2013, no pet.). Here, however,
the State argues that we may reform the judgment to reflect a
conviction for attempted tampering if we find sufficient evidence for
that offense but insufficient evidence for the completed offense of
tampering. For reasons discussed further herein, we agree with the
State, and we will therefore address the other elements of the
attempted tampering offense.
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challenge the sufficiency of the evidence as
to this element.®

We find the evidence sufficient to establish
knowledge under section 37.09(a)(1).
HNI12[¥] In the context of this statute,
"pending” means "impending, or about to
take place." Lumpkin v. Sate, 129 SW.3d
659, 663 (Tex. App.—Houston [1st Dist.]
2004, pet. ref'd) (noting that it is presumed
that every word in a statute has been used
for a purpose, and interpreting "pending” in
such a way as to "avoid redundancy from
use of the terms 'pending' and 'in progress”
in the statute); see Barrow v. Sate, 241
SW.3d 919, 923 (Tex. App.—Eastland
2007, pet. ref'd) (citing Lumpkin, 129
SW.3d at 663); see also Carr v. Sate, No.
03-14-00234-CR, 2016 Tex. App. LEXIS
1218, 2016 WL 465192, at *6 n.3 (Tex.
App.—Austin Feb. 5, 2016, pet. ref'd) (mem.
op., not designated for publication) ("The
Lumpkin court's choice makes sense as the
statute might otherwise implement a policy
that allows criminalsto freely destroy [*19]
evidence of their wrongdoing before they
actually know law enforcement officials are
looking for such evidence even if they
strongly suspect an investigation will
occur."). The jury could have reasonably
inferred that, having just been involved in a
high-speed  collision  causing injury,
Stahmann knew that a police investigation
into the accident was about to take place
when he threw the pill bottle.

Under subsection (a)(1), the State was

6 Stahmann does argue that the jury was required to be unanimous as
to which "offense" he knew was committed. We address that issue
infra section I1.C.

additionally required to prove that
Stahmann acted with intent to "impair [the]
verity or availability [of the pill bottle] as
evidence in the investigation or officia
proceeding." Tex. Penal Code Ann. 8§
37.09(a)(1). Under subsection (d)(1), the
State was additionally required to prove that
Stahmann acted with intent "to impair [the]
verity, legibility, or availability [of the pill
bottle] as evidence in any subsequent
investigation of or official proceeding
related to the offense.” 1d. § 37.09(d)(1).

HNL13[¥] Intent may generaly be inferred
from circumstantial evidence such as acts,
words, and the conduct of the appellant.
Guevara v. Sate, 152 SW.3d 45, 50 (Tex.
Crim. App. 2004). Here, the bystanders who
first came upon the accident scene testified
that, after they saw Stahmann throw the pill
bottle over the fence, Stahmann became
"angry" and "nervous." According [*20] to
Ballard, Stahmann expressed his desire to
leave the scene of the accident. Ballard also
stated that he saw open beer cans in
Stahmann's vehicle, as well as some which
had fallen out of the vehicle as a result of
the accident. From this circumstantial
evidence, a rational juror could have
concluded beyond a reasonable doubt that,
when he threw the pill bottle, Stahmann's
conscious objective or desire was to impair
the pill bottle's availability as evidence in
the investigation or official proceeding
which he knew was pending or in progress.
See Tex. Penal Code Ann. 88 6.03(a),
37.09(a)(1). Alternatively, a rationa juror
could have concluded beyond a reasonable
doubt that, when he threw the pill bottle,
Stahmann's conscious objective or desire
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was to impair the pill bottle's availability as
evidence in any subseguent investigation of,
or official proceeding related to, the offense
which he knew had just been committed.
Seeid. 88 6.03(a), 37.09(d)(1).

4. Reformation

The State argues that, in the event we find
insufficient evidence of the completed
offense of tampering but sufficient evidence
of the lesser-included offense of attempted
tampering, we should reform the judgment
to reflect conviction on the latter offense.
See Tex. Penal Code Ann. 8§ 15.01(a) (West,
Westlaw through [*21] 2017 1st C.S) ("A
person commits an offense if, with specific
intent to commit an offense, he does an act
amounting to more than mere preparation
that tends but fails to effect the commission
of the offense intended."); see also id. §
15.01(c) ("It is no defense to prosecution for
criminal attempt that the offense attempted
was actualy committed."). Stahmann
contends by his third issue that we may not
do so under these circumstances.

HN214[¥] If an appellate court concludes
that the evidence was legally insufficient to
support a conviction, it must determine
whether the judgment should be reformed to
reflect a conviction for a lesser-included
offense. See Canida v. Sate, 434 SW.3d
163, 166 (Tex. Crim. App. 2014). As the
court of crimina appeals explained in
Thornton, reformation of the judgment is
required if two prongs are satisfied: (1) in
the course of convicting the appellant of the
greater offense, the jury must have
necessarily found every element necessary

to convict the appellant for the lesser-
included offense; and (2) conducting an
evidentiary sufficiency analysis as though
the appellant had been convicted of the
lesser-included offense at tria, there is
sufficient evidence to support a conviction
for the lesser-included offense at trial.
Thornton, 425 SW.J3d at 289, 300.
An[*22] outright acquittal under these
circumstances would be unjust because the
result would involve usurping the fact
finder's determination of guilt. 1d. at 298. A
court of appeals should limit the use of
judgment reformation to those
circumstances when the commission of a
lesser offense can be established from the
facts that the jury actually found. Id.

Stahmann argues that the first prong of
Thornton cannot be satisfied because
subsections (a)(1) and (d)(1) of penal code
section 37.09 each have distinct essential
elements that the other subsection does not.
He notes that other cases in which a
tampering conviction was reformed to
attempted tampering involved allegations
made under only one subsection. See Rabb
v. Sate, 483 SW.3d 16, 18 (Tex. Crim. App.
2016) (appellant was charged only under
subsection (a)(1)); Thornton, 401 SW.3d at
398 (appellant was charged only under
subsection (d)(1)). This case differs in that
the jury was charged on two different
manners of committing the tampering
offense, but we find that this difference does
not preclude reformation under Thornton.
The jury was instructed to convict if it
found all of the essential elements under
either subsection, and it did convict;
therefore, we presume that it found all of the
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essential elements under at least one
subsection. See Colburn v. Sate, 966
SW.2d 511, 520 (Tex. Crim. App. 1998)
(observing [*23] that HN15[¥] reviewing
courts "generally presume the jury follows
the trial court's instructions in the manner
presented"). With that presumption in mind,
we proceed to consider whether the jury, by
its verdict, necessarily found al the
elements of the attempted tampering
offense. See Thornton, 425 SW.3d at 289.

If the jury found Stahmann guilty under
subsection (a)(1), the first prong of the
Thornton reformation anaysis is satisfied
only if the jury, by its verdict, must
necessarily have found that Stahmann: (1)
knowing that an investigation or official
proceeding was pending or in progress, (2)
with specific intent to alter, destroy, or
conceal the pill bottle and (3) with specific
intent to impair its availability as evidence
in the investigation or official proceeding,
(4) did an act amounting to more than mere
preparation that (5) tended to result in
alteration, destruction, or concealment of
the pill bottle. See Tex. Penal Code Ann. 88
15.01(a), 37.09(a)(1); Rabb, 483 SW.3d at
22; Thornton, 425 SW.3d at 300-301. We
conclude that this prong is satisfied with
respect to subsection (a)(1). The first and
third elements were explicitly found by the
jury as essential elements of the completed
tampering offense.” The jury's verdict also

7 Asnoted, if the jury found Stahmann guilty under subsection (a)(1),
then it explicitly found that: (1) knowing that an investigation or
official proceeding was pending or in progress, (2) Stahmann altered,
destroyed, or concealed a bottle of pills (3) with intent to impair its
verity or availability as evidence in the investigation or official
proceeding. See Tex. Penal Code Ann. § 37.09(a)(1) (West, Westlaw
through 2017 1st C.S)).

necessarily implied affirmative findings as
to the second,® fourth,® and fifth [*24] 10
elements required for the first prong of the
reformation anaysis. See Thornton, 425
SW.3d at 300-302.

For the same reasons, we aso conclude that
the first prong of the Thornton reformation
anaysis is satisfied if the jury found
Stahmann guilty under subsection (d)(1).1t
If the jury found guilt under that subsection,
then the first Thornton prong would be
satisfied only if the jury, by its verdict,
necessarily found that Stahmann: (1)
knowing that an offense was committed, (2)
with specific intent to alter, destroy, or
conceal the pill bottle and (3) with specific
intent to impair its availability as evidence
in any subsequent investigation of or

8The Thornton Court noted that “[a]n actor could not harbor an
intent to impair the availability of the evidence, carry out that intent
by means of conceament, and yet not have had a 'conscious
objective' to conceal the evidence." Thornton v. State, 425 S.\W.3d
at 300 n.59 (Tex. Crim. App. 2014). That is, a finding that an actor
concealed evidence with the intent to impair its availability
necessarily implies a finding that the actor had the specific intent to
conceal the evidence. Seeid.

9Seeid. at 301-02 ("Similarly, with respect to the fourth element, we
have no difficulty in concluding that the jury must have found this
predicate-element to attempted tampering—an act amounting to
more than mere preparation—to have been proven, since it found
that hisintentional conduct succeeded in concealing the pipe.").

10&ee id. at 302 (citing Tex. Penal Code Ann. § 15.01(c) (West,
Westlaw through 2017 1st C.S.))) ("[Bly operation of Section
15.01(c), the jury's finding of actual commission subsumes a finding
that the appellant's conduct 'tend[ed] but fail[ed]' to effect the
commission of tampering with evidence. And in this sense, the jury
must necessarily have found that the appellant's actions 'tend[ed] but
fail[ed].").

L As noted, if the jury found Stahmann guilty under subsection
(d)(1), then it explicitly found that: (1) knowing that an offense was
committed, (2) he altered, destroyed, or concealed a bottle of pills (3)
with intent to impair its verity, legibility, or availability as evidence
in any subsequent investigation of or official proceeding related to
the offense. See Tex. Penal Code Ann. § 37.09(d)(1).
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official proceeding related to the offense,
(4) did an act amounting to more than mere
preparation that (5) tended to result in
alteration, destruction, or concealment of
the pill bottle. See Tex. Penal Code Ann. 88
15.01(a), 37.09(d)(1); Rabb, 483 SW.3d at
22; Thornton, 425 SW.3d at 300-301.
Again, the first and third elements of
attempt were explicitly found by the jury as
essential elements of the completed offense,
and the remaining elements of attempt were
necessarily found as a result of the jury's
other findings. See Thornton, 425 SW.3d at
300-302, 300 n.59.

The first prong of Thornton is satisfied,
whether the jury found Stahmann guilty
under subsection (a)(1), [*25] subsection
(d)(1), or both. We further find that the
second prong of Thornton is satisfied
because the evidence, as outlined fully
above, was sufficient to support the offense
of attempted tampering with physica
evidence, including the specific intent
element and the "act amounting to more
than mere preparation” element, whether
under subsection (a)(1) or (d)(1) of section
37.09 of the penal code. See Tex. Penal
Code Ann. 88 15.01(a), 37.09(a)(1), (d)(1).

The offense of criminal attempt is one
category lower than the offense attempted.
Tex. Penal Code Ann. § 15.01(d). Therefore,
the judgment in this case should be
reformed to reflect a conviction for a state-
jal felony. See id. § 12.04(a) (West,
Westlaw through 2017 1st C.S); id. §
37.09(c). Stahmann's third issue is
overruled.

B. Motion to Quash I ndictment

By his fourth issue, Stahmann argues that
the trial court erred by denying his motion
to quash the second paragraph of Count 1V
of the indictment.2 Tracking penal code
section 37.09(d)(1), this paragraph alleged
that Stahmann, "knowing that an offense
had been committed, did then and there
alter, destroy or concea a thing, to-wit: a
bottle of pills, with intent to impair its
verity, legibility, or availability as evidence
in any subsequent investigation of official
proceeding related to said offense.” See Tex.
Penal Code Ann. 8§ 37.09(d)(1). Stahmann
argued in his motion to quash that, [*26]
because this paragraph did not specify
which "offense” had been committed, it did
not sufficiently inform him of the
alegations against him. He contends on
appeal that, in order to provide adequate
notice of a charge under subsection (d)(1) of
section 37.09, "the State must alege and
prove another offense was in fact
committed."

HN16[¥] The United States Constitution,
the Texas Constitution, and the Texas Code
of Criminal Procedure each require that a
charging instrument provide an accused
with adequate notice. See U.S CONST.
amend. VI; Tex. Const. art. |, 8 10; Tex.
Code Crim. Proc. Ann. art. 1.05 (West,
Westlaw through 2017 1st C.S.); Curry v.
Sate, 30 SW.3d 394, 398 (Tex. Crim. App.
2000), overruled in part on other grounds

2Stahmann was indicted on four offenses—two counts of
aggravated assault with a deadly weapon (Counts | and I1), one count
of intoxication assault (Count I11), and one count of tampering with
physical evidence (Count IV). The first three counts were dismissed
prior to the close of evidence.
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by Gollihar v. Sate, 46 SW.3d 243 (Tex.

Geter v. Sate, 779 SW.2d 403, 405 (Tex.

Crim. App. 2001). To constitute adequate
notice, the instrument must be specific
enough to inform the accused of the nature
of the accusation against him so that he may
prepare a defense. State v. Moff, 154 S\W.3d
599, 601 (Tex. Crim. App. 2004); see Tex.
Code Crim. Proc. Ann. art. 21.11 (West,
Westlaw through 2017 1st C.S) ("An
indictment shall be deemed sufficient which
charges the commission of the offense in
ordinary and concise language in such a
manner as to enable a person of common
understanding to know what is meant, and
with that degree of certainty that will give
the defendant notice of the particular
offense with which heischarged .. . . ."). We
review a trial court's ruling on a motion to
quash an indictment [*27] de novo. Moff,
154 SW.3d at 601.

HN17[%¥] Usualy, an indictment tracking
the language of the statute, as here, will
satisfy  condtitutional and  statutory
requirements. State v. Barbernell, 257
SW.3d 248, 251 (Tex. Crim. App. 2008);
Sate v. Mays, 967 SW.2d 404, 406 (Tex.
Crim. App. 1998). However, an indictment
tracking the statute may be insufficient
when the statutory language is not
completely descriptive. Barbernell, 257
SW.3d at 251 (citing Curry, 30 SW.3d at
398). The statutory language is not
completely descriptive "when the statutes
define a term in such a way as to create
severa means of committing an offense,
and the definition specifically concerns an
act or omission on the pat of the
defendant." 1d. (citing Solis v. Sate, 787
SW.2d 388, 390 (Tex. Crim. App. 1990);

Crim._App. 1989)). In such cases, more
particularity is required to provide notice.
Id. (noting that "if the prohibited conduct is
statutorily defined to include more than one
manner or means of commission, the State
must, upon timely request, allege the
particular manner or means it seeks to
establish").

Stahmann claims that a tampering charge
under penal code section 37.09(d)(1) is
analogous to a burglary charge under penal
code section 30.02(a)(3), an indictment for
which must name the specific felony
offense that was committed or attempted.
See Tex. Penal Code Ann. 8§ 30.02(a)(3)
(West, Westlaw through 2017 1st C.S)
(stating that a person commits an offense if
he or she "enters a building or habitation
and commits or attempts to commit a
felony, theft, or an assault"); [*28] Davila
v. Sate, 547 SW.2d 606, 609 (Tex. Crim.
App. 1977) (holding that an indictment
under section 30.02(a)(3) "may allege that
the accused committed theft or a named
felony; or attempted to commit theft or a
named felony; or it may allege each of the
essential elements of theft or the felony in
guestion” (emphasis added)).

We disagree. Arguably, both tampering
under section 37.09(d)(1) and burglary
under section 30.02(a)(3) define terms in
"such a way as to create several means of
committing an offense." See Barbernell
257 SW.3d at 251. But the term at issue in
section 30.02(a)(3)—"felony, theft, or an
assault"—"specifically concerns an act or
omission on the part of the defendant.” See
id. (citing Solis, 787 SW.2d at 390; Geter,
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779 SW.2d at 405). That is because, to
convict under that statute, the State must
prove that the defendant was the one who
committed or attempted to commit one of
those acts. See Tex. Penal Code Ann. §
30.02(a)(3). On the other handHN18[¥] |,
the term "offense” as used in section

offense committed. He argues generally that
"when a criminal statute requires the act be
done with a culpable mental state directed at
some other offense, that offense must be
gpecifically named." Stahmann cites Ex
parte Donohue, 602 SW.2d 265, 266 (Tex.
Crim. App. 1980), Denison v. Sate, 651

37.09(d)(1) does not "specifically concern[]
an act or omisson on the part of the
defendant." See Barbernell, 257 SW.3d at

SW.2d 754, 758-59 (Tex. Crim. App. 1983),
Cotton v. Sate, 645 SW.2d 907, 908 (Tex.
App.—Fort Worth 1983, no pet.), and

251 (citing Solis, 787 SW.2d at 390; Geter,

Bollman v. Sate, 629 SW.2d 54, 55 (Tex.

779 SW.2d at 405). That is because, while
section 37.09(d)(1) requires a showing that
the defendant have knowledge that an
"offense” occurred, it does not require that
the "offense” be committed by the
defendant. See Tex. Penal Code Ann. §
37.09(d)(1); cf. id. § 30.02(a)(3). Therefore,
under the principle elucidated in Barbernell
and its predecessors, the indictment did not
need to identify the specific "offense"
that [*29] was committed. See 257 SW.3d
at 251; see also Ramirez v. Sate, No. 11-
11-00077-CR, 2013 Tex. App. LEXIS 1106,
2013 WL 600270, at *3 (Tex. App.—
Eastland Feb. 7, 2013, pet. ref'd) (mem. op.,
not designated for publication) (noting that
“[tihe plain language of [subsection
37.09(d)(1)] does not require the State to
establish another offense” and that, "had the
legidlature intended to require proof of an
underlying offense as an element of
tampering with physical evidence, it could
easily have specified such a requirement™).

Stahmann additionally contends that, even if
the term "offense” in section 37.09(d)(1)
does not "specifically concern[] an act or
omission on the part of the defendant,” the
indictment must still name the specific

Crim. App. 1982) for the proposition that an
indictment for burglary "with intent to
commit a felony" and an indictment for
kidnapping "with intent to facilitate the
commission of a felony" "must at least
name the offense intended." Those cases do
not support his argument. Donohue
involved a burglary charge under section
30.02(a)(3), which we have already held is
distinguishable. See 602 SW.2d at 266.
Denison[*30] and Cotton involved
burglary charges under section 30.02(a)(2),
which requires a showing of "intent to
commit a felony,” but the indictments in
those cases did name the alleged intended
felony; the issue was whether they needed
to contain additional detail, and the courts
concluded that they did not. See Denison
651 SW.2d at 759; Cotton, 645 SW.2d at
908. Similarly, Bollman involved a charge
of kidnapping under section 20.04(a)(3),
which requires a showing that the defendant
intended to facilitate the commission of a
felony, but the indictment in the case named
the alleged felony committed; the issue was
whether the indictment needed to allege all
of the elements of that felony, and the court
held that it did not. See 629 S\W.2d at 55.
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In any event, "[a]ln indictment shall not be
held insufficient, nor shall the trial,
judgment or other proceedings thereon be
affected, by reason of any defect of form
which does not prgudice the substantial
rights of the defendant." Tex. Code Crim.
Proc. Ann. art. 21.19 (West, Westlaw
through 2017 1st C.S). Stahmann has not
established that his substantia rights were
prejudiced by the failure of the indictment
to name the specific "offense" which he was
aleged to have knowledge of under section
37.09(d)(1). In particular, the original
indictment included detailed charges of
aggravated assault with a deadly weapon
and intoxication assault, both arising out of
the same accident.3 See Kellar v. Sate, 108
SW.3d 311, 313 (Tex. Crim. App. 2003)
(noting that the constitutional requirement
of sufficient notice "may be satisfied by
means other than the language in the
charging instrument"). Therefore, Stahmann
had actual notice of the "offensg[s]” of
which the State alleged he had knowledge.

B3Paragraph | of Count | of the indictment alleged that Stahmann
intentionally, knowingly, or recklessly caused Gonzalez to break his
wrist or finger "by failing to maintain a proper lookout, by failing to
yield the right of way, by failing to maintain proper control of his
vehicle, or by turning [his] vehicle . . . in front of" Gonzalez's
vehicle, while using or exhibiting "a deadly weapon, to-wit: a motor
vehicle . . . ." See Tex. Penal Code Ann. § 22.02(a)(2) (West,
Westlaw through 2017 1st C.S.)) (defining offense of aggravated
assault with a deadly weapon). Paragraph 1l of Count | aleged that
Stahmann intentionally, knowingly, or recklessly caused Gonzalez to
suffer "the protracted loss or impairment of the function of the right
arm, wrigt, or finger" by the same acts. See id. Count 11 alleged that
Stahmann intentionally, knowingly, or recklessly caused Gonzalez's
wife to suffer "pain or abrasions to the face or chest" by the same
acts. See id. Count Il aleged that Stahmann, "by accident or
mistake, while operating a motor vehicle in a public place while
intoxicated, by reason of that intoxication" caused Gonzalez to suffer
"the protracted loss or impairment of the function of the right arm,
wrist, or finger." Seeid. § 49.07 (West, Westlaw through 2017 1st
C.S) (defining offense of intoxication assault).

Seeid. HN19[¥] ("When a motion to quash
is overruled, a defendant suffers no harm
unless he did not, in fact, receive notice of
the State's theory against which he would
have to defend.").

For the foregoing reasons, the trial court did
not err in denying Stahmann's motion to
guash the [*31] second paragraph of Count
IV of the indictment. We overrule his fourth
Issue.

C.Jury ChargeError

By his fifth and sixth issues, Stahmann
contends the trial court erred by denying his
request to include instructions in the jury
charge: (1) specifying which "offense(s)" he
was aleged to have knowledge of under
subsection 37.09(d)(1); and (2) stating that
the jury must be unanimous as to the
specific "offense[s]" in order to convict.

HN20[¥] Texas law requires that a jury
reech a unanimous verdict about "the
specific  crime that the defendant
committed." Cosio v. Sate, 353 SW.3d 766,
771 (Tex. Crim. App. 2011) (citing
Landrian v. Sate, 268 SW.3d 532, 535
(Tex. Crim. App. 2008)). This means that
the jury must "agree upon a single and
discrete incident that would constitute the
commission of the offense aleged." Id.
(citing Stuhler v. Sate, 218 SW.3d 706, 717
(Tex. Crim. App. 2007)). But although "the
jury must unanimously agree about the
occurrence of asingle criminal offense, they
need not be unanimous about the specific
manner and means of how that offense was
committed." Young v. Sate, 341 SW.3d
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417, 422 (Tex. Crim. App. 2011).

HN21[¥] In Cosio v. Sate, the Texas Court
of Crimina Appeas described three
situations where non-unanimity issues may
arise in the context of a criminal conviction:
(1) "when the State presents evidence
demonstrating the repetition of the same
criminal conduct, but the actual results of
the conduct differed"; [*32] (2) "when the
State charges one offense and presents
evidence that the defendant committed the
charged offense on multiple but separate
occasions'; and (3) "when the State charges
one offense and presents evidence of an
offense, committed at a different time, that
violated a different provision of the same
criminal statute." Cosio, 353 SW.3d at 771-
72. The evidence a Stahmann's tria
established only one "single and discrete"
criminal act—that is, throwing the pill
bottle over the fence. There was no
suggestion, nor was there any evidence, of
repeated instances of the same criminal
conduct, whether the results were the same
or different, or of an offense committed
under adifferent provision of the statute at a
different time. Seeid. Therefore, none of the
situations described in Cosio are present
here.

We have aready concluded that, HN22[F]
for notice purposes, the indictment was not
required to specify the "offense" which
Stahmann was alleged to have knowledge of
under subsection 37.09(d)(1). We further
conclude that the precise identity of that
"offense” isa"preliminary factual issue" for
which jury unanimity is not required. See
Kitchens, 823 SW.2d at 258 (providing that
“there is no genera requirement that the

jury reach agreement[*33] on the
preliminary factual issues which underlie
the verdict"); Smith v. Sate, 500 SW.3d
685, 701 (Tex. App.—Austin 2016, no pet.)
(concluding, in a prosecution for organized
criminal activity, that the trial court did not
err in refusing a charge instruction requiring
unanimity as to "the overt acts performed”
or "the members of the combination").
Therefore, the trial court did not err by
denying the requested instructions.

Stahmann's fifth and sixth issues are

overruled.

D. Collateral Estoppel

Stahmann raises several issues concerning
the effect of certain findings made in a
separate criminal proceeding in which he
was found guilty of credit card or debit card
abuse. See Tex. Penal Code Ann. § 32.31
(West, Westlaw through 2017 1st C.S)).

The record reflects that Stahmann pleaded
guilty to two counts of credit card or debit
card abuse in the 274th District Court of
Coma County on May 9, 2011. He was
initially placed on five years deferred-
adjudication community supervision, but
the State moved for adjudication of guilt in
2014. The State dleged in its motion to
adjudicate that Stahmann violated the terms
of his community supervision in sixteen
different ways—four of which correspond
precisaly to the four charges brought in the
instant case. The 274th District Court found
three [*34] of the allegations not true, and
it found the remaining allegations true. The
court therefore adjudicated Stahmann guilty
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of credit card or debit card abuse and
sentenced him to two years confinement
and a fine of $1,000.

One of the alegations which the 274th
District Court found not true was that
Stahmann committed intoxication assault
against Gonzalez on July 1, 2012. At the
adjudication hearing on December 1,
201414 the court remarked as follows at the
close of the evidence:
Here's the problem you've got—not you
[defense counsel] in particular, mostly
the State: You can't prove any of this.
You can't prove that he was intoxicated
at the time of the offense, you can't
prove he was inhibited by drugs or
alcohol. Y ou can prove that he threw the
pills over the fence while an
investigation was going on. | can find
that true. But all the things you want to
prove, you simply haven't been able to
prove. | mean, | can sit here and listen to
you for the rest of the day, but you're not
going to get there from here.

The accident that occurred, | don't
believe—it's nonsense about the fault of
the window.25 Y ou can blow that off. I'm
not going to pay any attention to that. He
had an accident. [*35] Now, was it
caused by any form of intoxication?
There's no evidence of that, other than
him throwing a bottle of pills away.

14 A copy of the State's motion to adjudicate and a transcript of the
hearing thereon were entered into evidence at a pre-trial hearing in
theinstant case.

15The 274th District Court is referring here to testimony at the
adjudication hearing that Stahmann's "window" was "fogged up" at
the time of the accident.

The trial court made this statement in spite
of the fact that there was evidence of open
beer cans in Stahmann's van, as well as
evidence that an analysis of Stahmann's
blood indicated the presence of alcohol and
narcotics. See Stahmann, 2016 Tex. App.
LEXIS 7612, 2016 WL 3974567, at *1.
Stahmann's seventh through twelfth issues
in this appeal contend that the trial court
erred by making several rulings in light of
thisfinding.

1. Standard of Review and Applicable
Law

HN23[¥] The Double Jeopardy Clause,
contained within the Fifth Amendment to the
United Sates Constitution and applicable to
the states through the Fourteenth
Amendment, protects an accused against a
second prosecution for the same offense for
which he has been previously acquitted or
previously convicted. U.S. CONST. amends.
V, XIV, Littrell v. Sate, 271 SW.3d 273,
275 (Tex. Crim. App. 2008) (citing Brown v.
Ohio, 432 U.S 161, 164, 97 S Ct. 2221, 53
L. Ed. 2d 187 (1977)). The doctrine of
collateral estoppel, which is embodied
within the Double Jeopardy Clause,
provides "that when an issue of ultimate fact
has once been determined by a valid and
final judgment, that issue cannot again be
litigated between the same parties in any
future lawsuit relating to the same event or
situation.” Murphy v. Sate, 239 SW.3d 791,
794 (Tex. Crim. App. 2007) (citing Ashe v.
Swenson, 397 U.S 436, 445, 90 S Ct. 1189,
25 L. Ed. 2d 469 (1970)).

HN24[¥] To decide whether collateral
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estoppel bars a subsequent prosecution, a
court must determine (1) exactly what facts
were necessarily decided [*36] in the first
proceeding, and (2) whether those
"necessarily decided" facts constitute
essential elements of the offense in the
second trial. Id. at 795. "In each case, courts
must review the entire trial record to
determine—'with realism and rationality'—
precisely what fact or combination of facts
the jury necessarily decided and which will
then bar their relitigation in a second
criminal trial." Ex parte Taylor, 101 SW.3d
434, 441 (Tex. Crim. App. 2002) (quoting
Ashe, 397 U.S at 444). The defendant must
meet the burden of proving that the factsin
Issue were necessarily decided in the prior
proceeding. Murphy, 239 SW.3d at 795.

In Ex parte Tarver, the Texas Court of
Criminal Appeals held thatHN25[%]
where the trial court makes a specific
finding of fact that an allegation made in a
motion to revoke probation is "not true," the
State is barred by collateral estoppel from
relitigating that fact. 725 SW.2d 195, 200
(Tex. Crim. App. 1986).

HN26[¥] A decision to apply or not to
apply collateral estoppel is aquestion of law
applied to facts, for which de novo review is
appropriate. State v. Sevens, 235 SW.3d
736, 740 (Tex. Crim. App. 2007); Ex parte
Bolivar, 386 SW.3d 338, 344 (Tex. App.—
Corpus Christi 2012, no pet.).

2. Analysis

By his seventh issue, Stahmann argues that
the trial court erred by denying his request

for a limiting instruction after Koepp, the
deputy sheriff who responded to the scene
of the accident, testified at trial that in a
case like this;, he would typicaly
investigate [*37] if the driver was under the
influence of alcohol or drugs. By his eighth
issue, he argues that the trial court erred in
denying his request for a limiting instruction
"on intoxication." By his ninth and tenth
issues, he contends the trial court erred by
denying his requests for instructions in the
jury charge that the "offense” which he
alegedly knew was committed under penal
code subsection 37.09(d)(1) "cannot be
related to intoxication." By his eleventh and
twelfth issues, he contends that his
convictions violated the United States and
Texas Constitutions on grounds of double
jeopardy, collateral estoppel, and issue
preclusion. These issues each stem from
Stahmann's contention that, due to the 274th
District Court's ruling in the credit card or
debit card abuse case, collateral estoppel
bars relitigation of the issue of whether he
was intoxicated at the time of the accident.

We disagree with that contention. In the
credit card or debit card abuse proceeding,
the allegation determined to be "not true"
was that Stahmann had committed
intoxication assault against Gonzalez on
July 1, 2012HN27[F] . One of the elements
of this offense is that the person was
intoxicated, but that is not the only [*38]
element. See Tex. Penal Code Ann. §
49.07(a)(1) (West, Westlaw through 2017
1st C.S) ("A person commits an offense if
the person, by accident or mistake . . . while
operating a motor vehicle in a public place
while intoxicated, by reason of that
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intoxication causes serious bodily injury to
another . . . ."). Therefore, a "not true"
finding on an intoxication assault allegation
does not necessary imply a finding that the
person was not intoxicated. And though the
274th  District Court made remarks
indicating that it did not believe Stahmann
was intoxicated, the court explicitly refused
to make formal findings of fact on the issue.

Even assuming that 274th District Court
"necessarily decided" that Stahmann was
not intoxicated, that is not an element of
tampering with physical evidence, which
was the only offense charged to the jury in
this case. See Murphy, 239 SW.3d at 794;
Taylor, 101 SW.3d at 441; see also Tex.
Penal Code Ann. § 37.09(a)(1), (d)(1).
Knowledge that an "offense” was
committed is an element under penal code
subsection 37.09(d)(1), but the jury could
have found this element from the evidence
without finding that Stahmann was
intoxicated. For example, the evidence
amply supported a finding that Stahmann
knew that a traffic violation had been
committed, or that the offense of possessing
a dangerous[*39] drug without a
prescription had been committed. See Tex.
Health & Safety Code Ann. § 483.041(a)

7 of the Texas Transportation Code); id. 8§
545.152 (West, Westlaw through 2017 1st
C.S) ("To turn left at an intersection or into
an alley or private road or driveway, an
operator shall yield the right-of-way to a
vehicle that is approaching from the
opposite direction and that is in the
intersection or in such proximity to the
intersection as to be an immediate hazard.").

In any event, Stahmann does not contend
that any of the trial court's rulings which he
complains about had any effect on the jury's
consideration of the allegations under penal
code subsection 37.09(a)(1), which does not
require a showing of knowledge of an
"offense." Because, as we have aready
held, the evidence was sufficient to support
conviction under that subsection, Stahmann
cannot show that [*40] he was harmed by
the failure of the trial court to instruct the
jury in accordance with his requests. See
Tex. R. App. P. 44.2; Kitchens, 823 SW.2d
at 258 ("It is appropriate where the alternate
theories of committing the same offense are
submitted to the jury in the digunctive for
the jury to return a general verdict if the
evidence is sufficient to support a finding
under any of the theories submitted.");
Anderson, 717 SW.2d at 631.

(West, Westlaw through 2017 1st C.S) ("A
person commits an offense if the person
possesses a dangerous drug unless the
person obtains the drug from a pharmacist .

. Oor a practitioner . . . ."); Tex. Transp.
Code Ann. 8§ 542.301(a) (West, Westlaw
through 2017 1st C.S.)) (providing that a
person commits an offense if the person
performs an act prohibited or fails to
perform an act required by Subtitle C, Title

Stahmann's seventh through twelfth issues
are overruled.

E. Improper Argument

By his final five issues, Stahmann contends
that the trial court erred by overruling his
objections to various remarks made by the
prosecutor during closing argument at the
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guilt-innocence phase of trial.

1. Applicable Law and Standard of
Review

HN28[¥] Permissible jury argument falls
into four distinct and limited categories: (1)
summary of the evidence; (2) reasonable
deductions from the evidence; (3) response
to opposing counsel's argument; or (4) plea
for law enforcement. Brown v. Sate, 270
SW.3d 564, 570 (Tex. Crim. App. 2008).
Even if an argument is improper, it will not
constitute grounds for reversal unless the
statements to the jury injected new and
harmful facts to the case, or were so
extreme and manifestly improper that they
deprived appellant of a fair and impartial
trial. 1d. at 573 n.3. We examine aleged
improper [*41] argument in light of the
facts adduced at trial and in the context of
the entire argument. McGee v. Sate, 774
SW.2d 229, 239 (Tex. Crim. App. 1989).

HN29[¥] A trial court's ruling on an
objection to improper jury argument is
reviewed for abuse of discretion. See Garcia
v. Sate, 126 SW.3d 921, 924 (Tex. Crim.
App. 2004). We aso review a trial court's
denial of a mistrial for abuse of discretion.
Archie v. Sate, 340 SW.3d 734, 738 (Tex.
Crim. App. 2011). In determining whether
the trial court abused its discretion in
denying a mistrial, we consider (1) the
severity of the misconduct, (2) the measures
adopted to cure the misconduct, and (3) the

certainty of conviction absent the
misconduct. Id.
HN30[¥] "Before a defendant will be

permitted to complain on appea about an
erroneous jury argument or that an
instruction to disregard could not have
cured an erroneous jury argument, he will
have to show he objected and pursued his
objection to an adverse ruling." Cockrell v.
Sate, 933 SW.2d 73, 89 (Tex. Crim. App.
1996) (en banc); see Tex. R. App. P. 33.1;
Archie, 221 SW.3d at 699.

2. Remar ks Outside The Record

The first alegedly improper remark,

challenged in Stahmann's thirteenth issue, is

asfollows:
[Prosecutor]: . . . | told you-all from the
very beginning this was a simple case,
just a simple case of tampering. But as
you've seen through the trial, it turned
into something a little bit different. And
that's why | aways talk about the roles
of advocates.

[Defense counsdl]: [*42] Excuse me,
Judge. | object to this. Thisis not part of
the evidence.
[Prosecutor]: Argument.
THE COURT: Overruled. Overruled. It's
argument.
By his fourteenth issue, Stahmann
complains of the following remark made
immediately thereafter:
[Prosecutor]: That's why | talked to you
[during jury selection] about the OJtrial.
[Defense counsel]: Excuse me, Judge.
[Prosecutor]: That's why | talked to
you—
[Defense counsel]: | object to him
talking about trials that are not part of
this case.
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[Prosecutor]: Argument, Y our Honor.
THE COURT: Let's refran from
referring to other cases that have nothing
to do with this particular case.
Stahmann contends that the trial court erred
by denying his objections to these remarks
because they were "impermissibly outside
the evidence and record.”

We disagree. As to both remarks, the
prosecutor was referring back to earlier
comments he had made during jury
selection—which were not objected to—
regarding the role of a defense attorney to
zealously represent his client. The
comments did not inject new or harmful
facts to the case, nor were they so extreme
or improper as to deprive Stahmann of afair
and impartia trial. See Brown, 270 SW.3d
at 573 n.3. Additionaly, as to the second
complained-of [*43] remark, the trial court
did not explicitly rule on counsdl's
objection, and to the extent it did rule, it did
not do so adversely to Stahmann. See Tex.
R. App. P. 33.1; Cockrell, 933 SW.2d at 89.
We overrule Stahmann's thirteenth and
fourteenth issues.

3. Striking Over Shoulders of Counsel

By his fifteenth and sixteenth issues,

Stahmann complains of the following

remarks:
[Prosecutor]: When you look at the roles
of advocates and how the evidence is
presented to you, that's how you get off
on tangents like the white powder. That's
how you get off on the other tangents
that we've gone down about pictures
being taken. That's how you get off into

things like that. That's how—it's
presented to you in a way that's not
necessarily the truth.

[Defense counsel]: Excuse me, Judge. |
object to that as striking at Karl over the
shoulder of counsel to indicate that we
have done anything that was not truthful.
THE COURT: Overruled.

Thisis argument, ladies and gentlemen.
You will recall the evidence as you see
fit. You are the sole judges of the
evidence and the weight and credibility
of the evidence as well as the testimony.
And, once again, as I've told you many
times, the statements by the attorneys
are not evidence.

L et's proceed.

[Prosecutor]: [*44] Started off with the
hypotheticals in jury selection that
defense counsel gave you. He told you
that if a person illegally obtained pills
and then flushed them down the toilet,
that's not tampering.
But you've seen the law. That's not true.
You were aso told about another
hypothetical where, if a person
committed a bank robbery and hid the
money in the mattress, that's not
tampering.
Y ou've seen the law. That's not true.
[Defense counsel]: Excuse me, Judge. |
object to that. That's a misstatement—
At that point, a conference was held at the
bench during which the trial court did not
explicitty  sustain  defense  counsd's
objection but instructed both attorneys to
"refrain from throwing in statements of
some type of actions that are not in this
case." Defense counsel requested and
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obtained a running objection to the
prosecutor "saying anything to indicate that
|'ve done anything improper or untruthful or
whatever" because it is striking at his client
over the shoulders of counsal.

HN31[¥] Argument that attacks the defense
attorney—that is, strikes at a defendant over
the shoulders of counsel—is improper.
Davis v. Sate, 329 SW.3d 798, 821 (Tex.
Crim. App. 2010); Mosey v. Sate, 983
SW.2d 249, 259 (Tex. Crim. App. 1998) (en
banc) (holding that "a prosecutor runs a risk
of improperly striking a a defendant
over [*45] the shoulder of counsel when
the argument is made in terms of defense
counsel personally and when the argument
explicitly impugns defense counsd's
character"). However, courts distinguish
between improper remarks directed at
defense counsel himself and remarks which
attack or disparage counsel's argument or
theory of defense. See Coble v. Sate, 871
SW.2d 192, 203-05 (Tex. Crim. App. 1993)
(en banc) (approving the prosecutor's
argument concerning a saying among
lawyers that if you have neither the facts or
the law on your side, "you argue something
ridiculous'); Gorman v. Sate, 480 S\W.2d
188, 190 (Tex. Crim. App. 1972) (explaining
that the prosecutor's comment "[d]on't let
him smoke-screen you, he has smoke-
screened you enough” was in response to
defense counsel's argument attempting to
minimize the defendant's prior criminal
record); Cueva v. Sate, 339 SW.3d 839,
882-83 (Tex. App.—Corpus Christi 2011,
pet. ref'd) (finding that the prosecutor's
argument that "a standard tactic of defense
attorneys, when your victim has done

something indefensible, [is to] put the
victim on trial" was not improper because it
"attacked the defense tactic and not the
defense attorney himself"). The latter type
of remark is permissible. See Brown, 270
SW.3d at 570.

We conclude that the remarks at issue were
not improper. From our examination of the
record, it is apparent that the prosecutor was
attempting to rebut arguments[*46]

previously raised by defense counsel that
police had not tested the "white powder"
contained in the pill bottle and had not taken
photographs of the pill bottle. By claiming
that such concerns were "presented to [the
jury] in a way that's not necessarily the
truth,” the prosecutor was disputing defense
counsel's theory of the case; he was not
impugning counsel's character. Stahmann's
fifteenth and sixteenth issues are overruled.

4. " Rabbit Trail"

By his seventeenth issue, Stahmann objects
to the following remarks:
[Prosecutor]: So let's start off, from the
beginning, what they want you to
believe. They want you to believe that
he was in shock and that he—this was
some sort of act done because he didn't
know it was going on.
But you heard from a trained, 24-year
veteran EMT that he was aert and
oriented times four. He knew the
answers to four critical questions.
He might have been in shock. He might
have had a head wound to his head, but
he knew exactly what was going on.
Y ou heard from Mr. Balard, who spoke
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with him. Mr. Balard told you-al he
knew exactly what was going on.

So the inference that he had some sort of
concussion, he was in shock, is just not
there in the evidence. But, once [*47]
again, it's going down a rabbit trail that
they want you to look at instead of
focusing on the facts of the case.
[Defense counsel]: Excuse me, Judge,
just one more time.
The rabbit—I object to the rabbit trail
inference. There's a specific case called
Mosley vs. State that says that is
improper argument. | object to that.
The trial court sustained defense counsdl's
objection to this argument and instructed the
jury to disregard it, but the court overruled
counsel's motion for mistrial. On apped,
Stahmann argues that these arguments
impermissibly struck at him over the
shoulders of counsel and that a mistrial was
warranted.

Again, we disagree. HN32[¥] A mistria is
an appropriate remedy only in "extreme
circumstances' for a narrow class of highly
prejudicial and incurable errors. Ocon V.
Sate, 284 SW.3d 880, 884 (Tex. Crim. App.
2009). A mistria halts trial proceedings
when error is so prejudicial that expenditure
of further time and expense would be
wasteful and futile. 1d. Whether an error
requires a mistrial must be determined by
the particular facts of the case. Id.

Contrary to defense counsel's representation
at trial, the Mosley Court did not conclude
that references to a "rabbit tral" were
necessarily improper; rather, it assumed so
for purposes[*48] of its analysis. See 983

SW.2d at 259. Even making that same
assumption ourselves, we find that the trial
court did not abuse its discretion in denying
amistrial. The "rabbit traill" remark was not
so prgudicial as to render further
proceedings futile. See Ocon, 284 SW.3d at
884. We overrule Stahmann's seventeenth
Issue.

I1l. CONCLUSION

The tria court's judgment convicting
Stahmann of tampering with physica
evidence is reversed. We remand the cause
to the trial court with instructions to reform
the judgment to reflect a conviction for the
offense of attempted tampering with
physical evidence, a state-jail felony, see
Tex. Penal Code Ann. 88 15.01, 37.09, and
for further proceedings, including a new
punishment hearing, consistent with this
opinion. See Thornton, 425 SW.3d at 307.

DORI CONTRERAS

Justice

Publish.

Tex. R. App. P. 47.2(b).
Delivered and filed the

4th day of January, 2018.

End of Document
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Tex. Gov't Code § 311.011

This document is current through the 2017 Regular Session and 1st C.S,, 85th Legidature

Texas Statutes & Codes Annotated by LexisNexis® > Government Code > Title 3 Legidative Branch (Subts. A
— Z) > Subtitle B Legidation (Chs. 311 — 320) > Chapter 311 Code Construction Act (Subchs. A — C) >
Subchapter B Construction of Words and Phrases (88 311.011 — 311.020)

Sec. 311.011. Common and Technical Usage of Words.

(a)Words and phrases shall be read in context and construed according to the rules of
grammar and common usage.

(b)Words and phrases that have acquired atechnical or particular meaning, whether by
legidlative definition or otherwise, shall be construed accordingly.

History

Enacted by Acts 1985, 69th Leg., ch. 479 (S.B. 813), § 1, effective September 1, 1985.
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— Z) > Subtitle B Legidation (Chs. 311 — 320) > Chapter 311 Code Construction Act (Subchs. A — C) >
Subchapter C Construction of Statutes (8§ 311.021 — 311.035)

Sec. 311.021. Intention in Enactment of Statutes.

In enacting a statute, it is presumed that:

(1)compliance with the constitutions of this state and the United Statesis
intended;

(2)the entire statute is intended to be effective;
(3)ajust and reasonable result is intended,;

(4)aresult feasible of execution is intended; and
(5)public interest is favored over any private interest.

History

Enacted by Acts 1985, 69th Leg., ch. 479 (S.B. 813), 8§ 1, effective September 1, 1985.
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— Z) > Subtitle B Legidation (Chs. 311 — 320) > Chapter 311 Code Construction Act (Subchs. A — C) >
Subchapter C Construction of Statutes (8§ 311.021 — 311.035)

Sec. 311.023. Statute Construction Aids.

In construing a statute, whether or not the statute is considered ambiguous on its
face, a court may consider among other matters the:

(1)object sought to be attained;
(2)circumstances under which the statute was enacted;
(3)legidative history;

(4)common law or former statutory provisions, including laws on the same or
similar subjects;

(5)consequences of a particular construction;
(6)administrative construction of the statute; and
(Mtitle (caption), preamble, and emergency provision.

History

Enacted by Acts 1985, 69th Leg., ch. 479 (S.B. 813), § 1, effective September 1, 1985.
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Tex. Penal Code 8§ 37.09

This document is current through the 2017 Regular Session and 1st C.S,, 85th Legidature

Texas Statutes & Codes Annotated by LexisNexis® > Penal Code > Title 8 Offenses Against Public
Administration (Chs. 36 — 39) > Chapter 37 Perjury and Other Falsification (88 37.01 — 37.14)

Sec. 37.09. Tampering with or Fabricating Physical Evidence.

(a)A person commits an offense if, knowing that an investigation or official proceeding
Is pending or in progress, he:

(1alters, destroys, or conceals any record, document, or thing with intent to
impair its verity, legibility, or availability as evidence in the investigation or
official proceeding; or

(2)makes, presents, or uses any record, document, or thing with knowledge of its
falsity and with intent to affect the course or outcome of the investigation or
official proceeding.

(b)This section shall not apply if the record, document, or thing concealed is privileged
or isthe work product of the parties to the investigation or official proceeding.

(c)An offense under Subsection () or Subsection (d)(1) isafelony of the third degree,
unless the thing altered, destroyed, or concealed is a human corpse, in which case the
offense is afelony of the second degree. An offense under Subsection (d)(2) isa Class
A misdemeanor.

(c-1)It isadefense to prosecution under Subsection (a) or (d)(1) that the record,
document, or thing was visual material prohibited under Section 43.261 that was
destroyed as described by Subsection (f)(3)(B) of that section.

(d)A person commits an offense if the person:

(1)knowing that an offense has been committed, alters, destroys, or conceals any
record, document, or thing with intent to impair its verity, legibility, or
availability as evidence in any subsequent investigation of or official proceeding
related to the offense; or

(2)observes a human corpse under circumstances in which a reasonable person
would believe that an offense had been committed, knows or reasonably should
know that alaw enforcement agency is not aware of the existence of or location
of the corpse, and fails to report the existence of and location of the corpseto a
law enforcement agency.
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Tex. Penal Code § 37.09

(e)In this section, “human corpse” has the meaning assigned by Section 42.08.

History

Enacted by Acts 1973, 63rd Leg., ch. 399 (S.B. 34), § 1, effective January 1, 1974; am.
Acts 1991, 72nd Leg., ch. 565 (S.B. 4), § 4, effective September 1, 1991; am. Acts 1993,
73rd Leg., ch. 900 (S.B. 1067), 8 1.01, effective September 1, 1994; am. Acts 1997, 75th
Leg., ch. 1284 (S.B. 160), § 1, effective September 1, 1997; am. Acts 2007, 80th Leg., ch.
287 (H.B. 872), 8 1, effective September 1, 2007; am. Acts 2011, 82nd Leg., ch. 1322
(S.B. 407), § 1, effective September 1, 2011.
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