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The parties to the trial court’s judgment are the State of Texas and Appellant,
Fred Earl Ingerson, I1I.

The trial Judge was the Honorable Ralph H. Walton, 355th Judicial District
Court.

Trial counsel for Appellant were R. Shay Isham, Robert J. Glasgow, Jr., and
Sam E. Taylor, 11, 1401 W. Pearl Street, Granbury, Texas 76048.

Counsel for Appellant before the court of appeals were David L. Richards,
3001 West 5th Street, Suite 800, Fort Worth, Texas 76107 and Reagan
Wynn, 3200 West 7th Street, Suite 420, Fort Worth, Texas 76107.

Trial counsel for the State were Robert T. Christian and Patrick D. Berry, 1200
W. Pearl Street, Granbury, Texas 76048.

Counsel for the State before the court of appeals was Megan Chalifoux, 1200
W. Pearl Street, Granbury, Texas 76048.

Counsel for the State before the Court of Criminal Appeals is Stacey M. Soule,
State Prosecuting Attorney, P.O. Box 13046, Austin, Texas 78711.
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No. PD-1445-16

TO THE COURT OF CRIMINAL APPEALS

OF THE STATE OF TEXAS
FRED EARL INGERSON, Il1, Appellant
V.
THE STATE OF TEXAS, Appellee

Appeal from Hood County

STATE’S PETITION FOR DISCRETIONARY REVIEW
x x Kk Kx *
To the Honorable Court of Criminal Appeals:
The State Prosecuting Attorney respectfully urges this Court to grant
discretionary review.
STATEMENT REGARDING ORAL ARGUMENT
The State does not request oral argument.
STATEMENT OF THE CASE
Appellant was convicted of capital murder and sentenced to life imprisonment.

A two-judge panel of the Fort Worth Court of Appeals reversed, holding that the



evidence was insufficient to establish that Appellant shot and killed Robyn Richter
and Shawna Ferris after they spent the evening out drinking with Appellant.
STATEMENT OF PROCEDURAL HISTORY

The court of appeals reversed the trial court’s capital murder judgment and
entered an acquittal on October 27, 2016. Ingersonv. State,  S.W.3d __, No. 02-
11-003110-CR, 2016 Tex. App. LEXIS 11698 (Tex. App.—Fort Worth 2016)
(Dauphinot and Meier, JJ). Justice Walker, joined by Livingston, C.J., and Gabriel,
J., took the unorthodox step of requesting en banc consideration, but their request
was denied by one vote.! The State Prosecuting Attorney’s motion for en banc
reconsideration, filed on November 14, 2016, was denied on November 23, 2016.
This Court granted an extension of time for filing the State’s petition until January
23, 2017.

GROUND FOR REVIEW

In a capital case, did the two-justice panel fail to defer to the verdict, apply
defunct sufficiency standards, and ignore inculpatory evidence when Appellant
was the last person with the victims, had been rejected by them, fled the scene,

had a .38—the likely weapon—had a .38 under his car seat the day after, had
gun-shot residue on his pants and car seat, and acted suspiciously?

L http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionlD=538cd6ce-
4906-4bb3-a897-11f30149b24c&coa=c0a02&DT=0pinion&Medial D=639910f9-
1b0e-4d06-ac62-1d79c4el1fe90.
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ARGUMENT

Appellant was convicted of capital murder for shooting Robyn Richter and
Shawna Ferris in June 2008. After giving a witness-by-witness recitation of the
testimony at trial in order of appearance—which lacked any cohesive narrative and,
at times, relevancy—the court of appeals found the evidence insufficient. Ingerson,
2016 Tex. App. LEXIS 11698, at *79-92. In doing so, the court acted as an
unprincipled thirteen-juror, grievously disregarding key pieces of evidence, and
reasonable inferences drawn therefrom, performing a divide-and-conquer inquiry,
and relying on alternative reasonable hypotheses.

1. General Overview

Appellant and Robyn Richter dated before she and her friend Shawna Ferris
were murdered near midnight between June 27th-28th. Around 9:30 p.m. on the
27th, Appellant met Richter and Ferris at the Japanese restaurant Miyako. Richter
and Ferris left before Appellant. Appellant stayed after the restaurant closed and
exited with others around 11:45. Richter and Ferris were parked out front in
Richter’s SUV. Appellant talked to both women through the open windows of the
SUV. Richter’s last outgoing, one-minute call was at 11:52. A nearby
surveillance video showed Appellant’s SUV frantically fleeing the area shortly after

midnight.



2. Legal Sufficiency Standard

In accordance with Jackson v. Virginia, the State’s rendition of the evidence
will be considered in the light most favorable to the jury’s verdict and establish that
Appellant was guilty of capital murder beyond a reasonable doubt. 443 U.S. 307,
318-19 (1979).
3. Richter’s and Appellant’s Relationship

In the near two-months that Richter and Appellant dated, the two exchanged
264 calls and text messages, almost daily, totaling twenty-four hours and seventeen
minutes.? A little over fifteen hours was initiated by Appellant.®

Appellant and Richter often dined together, and Appellant spent time with
Richter’s daughter.* Appellant noted that Richter would joke around, referring to
him as her husband.® He would treat her to pedicures, and he visited the Tax Office
where she worked and the two first met.® Richter wanted to introduce Ferris to
Appellant, so they went to his house a few weeks before the murders, and he took

them out to dinner.”

2 4 RR 274-75; 7 RR 17; State’s Exhibit 189.

3 7RR 18.

4 4 RR 274-75, 285: 5 RR 182.

> State’s Exhibits 153/154 at 16:26.

6 4 RR 274-75, 277: 5 RR 175; 4 RR; State’s Exhibit 165 (6-28-08 interview), at
18:49.

" 5 RR 148-49; State’s Exhibit 165 at 18:50.
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A few days before the murders, Appellant and Richter dined out.® Richter
asked Appellant for a $1,500 loan, but Appellant refused.® He thought she wanted
the money to help foster S.L., Richter’s “niece” through her ex-husband, whom she
was actually trying to adopt.’® Richter told her coworker/friend that Appellant lent
her $10,000 so she could appear financially stable enough to adopt; normally,
Richter had just under $200 her account after she satisfied her monthly obligations.*

Appellant believed that Richter was not forthcoming about her relationship
with her children.*?  Nor could he grasp her financial situation; one day she would
be broke and, the next, a wad of cash.'®* Richter told Appellant she had a “sugar
daddy” who gave her cash and paid her bills.2* Appellant told police that such an
arrangement was “not happening” with him.°

Richter’s coworker/friend testified that when Appellant came into the Tax

Office on June 27th, Richter joked with him about writing a check from his

8 State’s Exhibit 165 at 9:10-11, 19:52.

% State’s Exhibit 165 at 9:11.

105 RR 167; State’s Exhibits 153/154 at 16:27, 17:19.

11 5 RR 102; 6 RR 208.

12 State’s Exhibits 153/154 at 16:26.

13 State’s Exhibit 165 at 19:11; State’s Exhibits 153/154 at 16:54-55.
14 State’s Exhibit 165 at 19:11; State’s Exhibits 153/154 at 16:54-55.
15 State’s Exhibit 165 at 19:11; State’s Exhibits 153/154 at 17:29.

5



checkbook.® After he left, she made fun of him in front of her coworkers.’
Though Richter’s coworker/friend did not believe Appellant knew he was being led
on,!® Appellant indicated otherwise to police. He felt like a mark and explained he
decided not to be romantically involved with her because of her dubious intentions.*®
When asked if Richter was “using” him, Appellant said he did not let her.?® He said
she paid for her own meals at restaurants.?*  Appellant admitted Richter treated him
“like a dog” and embarrassed, talked down to, and “belittled” him.??> But he
excused her conduct, stating she was joking or drunk when it happened.?

Contrary to Appellant’s characterization of his “friendship” with Richter, S.L.
testified about Richter’s rejection of Appellant as a romantic partner.2* Richter told
her Appellant was trying to have “sex” with her, but he disgusted her.?® Richter,
who believed Appellant was falling in love, said she was going to be “nice” to him

to see if he would lend her $10,000 or $15,000 so she would appear financially stable

16 4 RR 276, 279; State’s Exhibit 165 at 19:10.
174 RR 279-80.

18 4 RR 286.

19 State’s Exhibits 153/154 at 16:41, 17:19.

20 State’s Exhibits 153/154 at 17:15.

21 State’s Exhibits 153/154 at 19:29.

22 State’s Exhibits 153/154 at 17:19-22.

23 State’s Exhibits 153/154 at 17:21-22.

45 RR 167.

%5 5 RR 167.



enough during the adoption process.?®

Appellant was also aware that Richter was dating a man named Mohammad
(“Mo”) Sylla, who was African.?” She talked about him constantly, saying he was
her “best friend” and she would do “anything” for him.?¢  Appellant told police,
“She was all about this guy.”2®
4. The Night Of

A few hours before Richter and Ferris arrived at Miyako’s, Ritcher texted
Appellant a photo of her breasts.*® Appellant texted, saying, “Are you bored, horny
or teasing?”3! Before Appellant arrived, a bartender overheard the women talk
about shopping with Appellant’s money. 3  After he arrived, one Miyako
employee overheard some of the conversation between the three. He remembered
hearing something about “relationships” and Appellant say, “Fucking niggers”
several times.® While Richter was in the bathroom, an employee heard Ferris tell

Appellant, “No, that would not be alright with me, because she’s like a sister to

%6 5 RR 166; 6 RR 206; State’s Exhibits 153/154 at 17:29.

27 State’s Exhibit 165 at 18:51, 19:13.

28 State’s Exhibit 165 at 18:51-52, 18:55.

29 State’s Exhibit 165 at 18:55.

305 RR 237-39; 6 RR 22, 78; State’s Exhibit 165 at 18:48, 18:51; State’s Exhibits
153/154 at 15:21, 16:01.

31 5 RR 237; State’s Exhibits 153/154 at 16:02.

%2 6 RR 82-83, 85, 94.

3 6 RR 43-45, 60.



me.”3* Richter flirted with one of the patrons, calling him “sweetie,” and she
grabbed his “nuts.”*® He announced it, and Appellant chastised Richter. 3
Appellant told police that the “girls were pretty wild” and were drinking “pretty
good.”®” Appellant had at least drinks.® He knew Richter texted with Sylla and
thought that she planned to meet Sylla but did not know when or where.*®

Having left the bar for about a half hour, Richter and Ferris returned and were
sitting in Richter’s SUV listening to “jigaboo”* music—as Appellant called it—
when he and others walked out around 11:45.* Appellant talked to the women
through the open front windows (on both sides) as they sat in the SUV.#>  Appellant

was still talking to them when everyone else left.*3

3 6 RR 69.

% 6 RR 85-86, 102-03; State’s Exhibit 165 at 18:52, 19:08-09, 19:16; State’s
Exhibits 153/154 at 15:49.

% 6 RR 85-86, 102-03; State’s Exhibit 165 at 18:52.

37 State’s Exhibit 165 at 18:52, 19:01.

38 State’s Exhibit 165 at 19:01.

39 State’s Exhibit 165 at 18:56-58, 19:06.

40" According to UrbanDictionary.com, “jigaboo” is a derogatory term used in
conjunction with African-Americans.
http://www.urbandictionary.com/define.php?term=jigaboo, last visited December
22, 2016.

41 State’s Exhibit 165 at 19:08. 6 RR 46-47; State’s Exhibit 165 at 18:58-59.
42 6 RR 47, 86, 120; State’s Exhibit 165 at 18:59; State’s Exhibits 153/154 at
15:42-45.

43 State’s Exhibits 153/154 at 16:21-22.
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Richter’s last outgoing call ended at 11:53.%* Several incoming calls and texts,
the first of which came in at 12:22 a.m., went unanswered.*

A few minutes after midnight, surveillance video recorded Appellant drive
down a nearby street, abruptly slam on the brakes, having overshot an intended turn,
and then reverse and turn down a side-street.*®
5. The Aftermath

At 12:16 a.m., Appellant called Lynn Harper, another woman he was dating.*’
They talked earlier but had not made plans for Appellant to visit Harper in Arlington
that night.*®  Harper said Appellant had never called her that late requesting to come
over.*®  Appellant told police he went home, packed clothes, and got to Harper’s
around 1:30.%

6. The Next Day
Richter’s and Ferris’ bodies were discovered in Miyako’s parking lot the next

morning.®! Each sustained a single shot to the head.>> The SUV’s front windows

“5RR 251-52; 7 RR 28.

% 5 RR 252; 7 RR 36-37.

4 State’s Exhibit 1 (Camera 7) at 00:2:42-45; 4 RR 62, 67-69.

"7 RR 45-48, 61, 88, 90; 8 RR 92; State’s Exhibits 153/154 at15:39-41.
48 8 RR 91-93.

9 7RR 94.

%0 7 RR 93; State’s Exhibits 153/154 at 15:52, 16:27.

1 4 RR 10-12.

2 4 RR 12.



were still down, and it was parked in the same spot as the night before.>® Richter’s
cell phone and both women’s purses were in the SUV, which ruled out robbery as a
motive.>*

Meanwhile, that morning, Appellant told Harper he was going to a car show
at LaGrave Field.>® Appellant’s cell phone had no activity at Lagrave Field.>®

At 11:30 a.m., Appellant went to the Granbury Kwik Kar for service.>’
Appellant chatted with a worker; the conversation became a “little strange” when he
told her he just broke up with a woman because of her drinking.® The tech who
vacuumed the interior of his car remembered seeing a revolver under the driver’s
seat.®® He believed the gun was stamped with an “S” and “W,” the insignia for
Smith and Wesson.®® Appellant took the pants he wore the night before to the dry
cleaners.%!

Appellant returned to Harper’s that afternoon.®  Around 1:45, when

53 State’s Exhibits 2, 4.

% 4 RR 21-22.

% 7 RR 95.

% 7 RR 50; 8 RR 168-69.

% 6 RR 252, 255; 7 RR 51.

% 6 RR 261-62.

% 8RR 16, 19, 35.

%0 8 RR 39-41.

614 RR 47-48; 7 RR 188; State’s Exhibits 153/154 at 16:15-18.
27 RR 96.
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Appellant’s family called to tell him about the murders and that police wanted to
talk to him, he made no effort to return to Granbury or contact them.%®*  Around 6:00
p.m., a Texas Ranger called;®*Appellant called back at 6:06.°> Though Appellant
told the Ranger he was at a mall and about to see a movie, he was at Harper’s house. %

7. Recorded Interviews

Appellant was interviewed by police that night at 9:00 p.m. and again the next
day.®” When asked if anything “bad happened” on the 27th, he stated, “Not to me.”%®
During the second interview, Appellant had difficulty establishing his
timeline with respect to when he returned to Granbury from Harper’s on June 28th.5°
He first stated it was not until his police interview.”® However, after remembering
his dry cleaning, it took some more prodding before he remembered going to
LaGrave Field.™

Appellant admitted he was involved with several women who wanted money

637 RR53;: 8 RR 171.

64 8 RR 96-98.

57 RR 54: 8 RR 136-37.

%6 7 RR 55-56; 8 RR 98, 136-40.

67 State’s Exhibits 153/154; State’s Exhibit 165.
68 State’s Exhibits 153/154 at 16:24.

69 State’s Exhibits 153/154 at 16:22-25.

0 State’s Exhibits 153/154 at 16:22.

1 State’s Exhibits 153/154 at 16:22-26.

11



from him, including his ex-wife.”? Appellant admitted that he carries a lot of
animosity because he is paying out more than he earns, living with his dad, and also
dealing with a woman who claims he impregnated her.”

Appellant stated the last time he shot a gun was a year ago.”
8. Forensic Evidence

The murder weapon was never found.”™ A bullet recovered indicated that the
gun was likely a .357 or Colt revolver that used a .38 round.”® Appellant had
purchased a .38 Colt revolver in Indiana while living with his ex-wife.”” After their
divorce, Appellant retrieved it, along with 130 grain bullets.”® The projectile
recovered was 130 grain.”® Appellant told police he sold the gun to a “Mexican” on
South Padre Island.®°

Testing on the pants Appellant wore on the 27th, which police collected from

the cleaners, revealed the presence of gun-shot residue on the waist band. The

72 State’s Exhibits 153/154 at 16:00 (impregnated a woman named Melissa), 17:18,
17:24 (he’s been getting “ripped” by his ex-wife).

73 State’s Exhibits 153/154 at 17:25-26.

4 State’s Exhibits 153/154 at 15:47.

> 8 RR 206.

® 5 RR 25, 59, 67, 73; 8 RR 186.

T4 RR 159-62, 174, 184, 188-89, 191-93, 237-38, 249.

8 4 RR 239-42; 8 RR 175-76, 202.

® 8 RR 176.

80 8 RR 204-05.

12



results showed one “characteristic” particle, which includes lead, barium, and
antimony. 8 The other three results were “indicative,” which meant that they
contained two of the three particles.®? The driver’s seat of Appellant’s vehicle
showed one “indicative” particle.?
9. Court of Appeals’ Erroneous Analysis

A reviewing “court faced with a record of historical facts that supports
conflicting inferences must presume—even if it does not affirmatively appear in the
record—that the trier of fact resolved any such conflicts in favor of the prosecution,
and must defer to that resolution.” Jackson, 443 U.S. at 326. A divide-and-
conquer approach is prohibited, Hooper v. State, 214 S\W.3d 9, 12 (Tex. Crim. App.
2007), as is an alternative-reasonable hypothesis analysis. Taylor v. State, 10
S.W.2d 673, 680 (Tex. Crim. App. 2000). The two-justice panel erred to apply both
frameworks and compounded those errors by ignoring significant evidence and
failing to defer to jury’s implicit factfindings supporting its verdict. Below is an
accounting of the court’s erroneous application of the law.

APPELLANT’S AND RICHTER’S RELATIONSHIP
The court of appeals erroneously concluded that:

e There was no evidence Appellant knew Richter was using him or that their

81 7 RR 239-40, 243.
8 7 RR 240, 243, 245.
8 7 RR 243, 246, 253.

13



relationship was anything but friendly and non-adversarial .3
e It was Appellant’s decision to be “friends.”8°

e There was no evidence Appellant was angered by Richter grabbing the
patron’s “nuts,” or affected by her poor treatment.

e No one said Appellant appeared angry with Richter when talking to the
women beside the SUV.?%

¢ Richter wanted money but there was no evidence Appellant gave her
$10,000.

However, Appellant’s and Richter’s relationship and their interaction leading
up to the murders supports the verdict. Between May 8th-June 27th, the two had
some sort of phone contact every day except four days. ¥ As Appellant
acknowledged, Richter was using him for money, treated him like “a dog,” and
embarrassed him.® When Richter asked Appellant for $1,500, knowing she was
using him, he rejected her request.®® However, Richter told her coworker/friend that
Appellant lent her $10,000.%* Richter also rejected Appellant’s sexual advances

and “love”; “friendship” was not Appellant’s choice. On the night of the murders,

8 Ingerson, 2016 Tex. App. LEXIS 11698, at *80-82.

8 |d. at *83.

8 |d. at *80-82.

87 1d. at *82.

8 State’s Exhibit 189 (MetroPCS/Richter).

8 State’s Exhibits 153/154 at 16:41, 17:15-109.

% State’s Exhibits 153/154 at 16:41, 17:15-19.

%1 5 RR 166; 6 RR 206; State’s Exhibits 153/154 at 17:29

14



Appellant chastised Richter for her grabbing the patron’s “nuts”% and criticized her
behavior as “wild” and drunk.®® Finally, Appellant knew Richter was head-over-
heels for Sylla and made a spectacle of himself, yelling, “Fucking niggers” several
times.%

APPELLANT WAS THE LAST PERSON SEEN WITH RICHTER AND FERRIS®

With respect to the fact Appellant was the last person seen with Richter and
Ferris, the appeals court discounted its importance, dismissing it with a single
reason: Mere presence at the scene of a crime is insufficient to sustain guilt as a
party.

The evidence here establishes much more than Appellant’s “mere presence.”
The time-line in relation to Appellant’s presence is telling. The logical window for
the shootings was 11:53, the end of her last call, and 12:23, the unanswered call. In
between, Appellant spoke with them and fled the scene.®” Though very familiar with

the area, Appellant passed his turn and slammed on the brakes.% His panic,

% 6 RR 261-62.

93 State’s Exhibit 165 at 18:52, 19:01.

% 6 RR 43-45, 60.

% All other potential suspects had firm alibis. 4 RR 33-39, 72, 86-87; 5 RR 44,
132-34; 6 RR 161-63; 7 RR 91-93, 98-99, 145-47; 8 RR 143-44, 177.

% Ingerson, 2016 Tex. App. LEXIS 11698, at *83-84.

97 State’s Exhibit 1, Camera 7 at 00:2:42-45; 4 RR 62, 67-609.

% 4 RR 67; State’s Exhibit 1, Camera 7 at 00:2:42-45; 4 RR 62, 67-69.

15



disorientation, and flight are indicative of guilt. See Clayton v. State, 235 S.W.3d
772, 780 (Tex. Crim. App. 2007). Richter’s SUV was parked in the same place it
had been when Appellant was last seen there, and the front windows were still
down.®®

THE MURDER WEAPON WAS A COLT .38 OR .357 REVOLVER

The court of appeals discounted important evidence and developed alternative
reasonable hypotheses. It held there was no evidence Appellant had access to a .38
or .357.1% Similarly, there was no evidence of Appellant’s recent possession of the
gun sold to the “Mexican.”%! The .38 from Indiana, the court stated, was one of
three types of guns that could have been used.’®> And there was no evidence that
Appellant had access to a .357 or .38 Super Auto—the other two types that could
have been used.1® The court determined the Kwick Kar tech’s testimony—the sole
source of the gun under the seat—falls short of the requisite proof.1%* Instead,

because a .44 Smith and Wesson was found at Appellant’s house, it must have been

% State’s Exhibits 1, 4; State’s Exhibit 198 at 1:02.

100 Ingerson, 2016 Tex. App. LEXIS 11698, at *85. A .357 can fire .357 or .38
rounds, and .38 can only fire .38 rounds. 4 RR 52; 5 RR 16-17.

101 |d

102 Ingerson, 2016 Tex. App. LEXIS 11698, at *85.

103 |d

104 Ingerson, 2016 Tex. App. LEXIS 11698, at *89.
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the gun first identified by the tech.’® Finally, it held that the State disproved its
own theory because the projectiles from the previous owner did not match the
projectile here,1%

The court failed to acknowledge evidence supporting the verdict:

Appellant bought a .38 and retrieved it from his ex-wife, along with 130-grain
bullets.’®” A .38’s most common bullet weights are 145 and 158.1%

The absence of evidence of a .357 or .38 Super Auto does not preclude reliance
on affirmative evidence of the .38.1%°

Appellant could not identify who he sold the .38 to in 2008, even though he
could identify other gun buyers.*'® Police tracked down every gun Appellant
sold except the .38.11!

It was reasonable to infer that Appellant carried a gun in his vehicle. He
showed a friend a .38 in his console in 2006.12 In 2007, Appellant showed a
woman a revolver stored in a rear compartment. 3

The Kwik Kar tech saw a revolver under the front seat of Appellant’s car the
day after the murders.* It’s presence was corroborated by “indicative”

105 1d. at *87.

106 1d, at *85-86; 4 RR 179 (original owner’s testimony).

107 5 RR 51.

108 5 RR 52.

109 Cf, State v. Kerwick, 939 S.W.3d 270, 274 (Tex. Crim. App. 2013) (court
incorrectly focused on what it believed the record and findings should have
contained).

110 9 RR 44.

1118 RR 205, 207.

112 8 RR 76-78

113 8 RR 51-55.

114 8 RR 16, 19, 35.
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residue.'® Upon viewing guns at Cabela’s in 2009, the tech identified the
gun as being a .38 Colt, even though he initially believed he saw a “S & W”
on it.

e That the projectiles fired by the prior owner did not match the one here does
not eliminate the .38 as the murder weapon; the prior owner testified he shot
many guns in the dirt pile and, with that gun, he would have used wadcutters—
cheap ammo that did not have a jacket.!'® The brand may affect how a bullet
Is marked when discharged, and a barrel may be altered by use or
unintentional acts.!’

FORENSIC EVIDENCE!8

As with the gun evidence, the court failed to accurately consider the evidence
of the gun-shot residue. Offering an alternative explanation, the court said the .44
Smith and Wesson was logically the source of the residue under the car seat.*'® And,
thus, it can be attributable to the .44 having been under the seat.*?° It further noted
that it could not be directly linked to the murder.!?* Finally, it emphasized the lack
of DNA on Appellant’s pants despite “splash DNA” at the scene.?2

The forensic evidence is inculpatory. It is difficult to credit another source to

1157 RR 243, 246, 253.

116 4 RR 181.

1175 RR 35, 46-47.

118 The court did not discount the existence of gun residue or any potential transfer
from the cleaners. The State’s expert did not rule out that type of transfer but
stated it could be “possible.” 7 RR 261.

119 Ingerson, 2016 Tex. App. LEXIS 11698, at *89.

120 |d

121 |d

122 1d. at *89-90.
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explain the residue because Appellant had not shot a gun for a year.'2 Also, the
jury could have concluded that the tech identified a gun like the Colt .38; and, that
particular gun was never recovered. ?* The seat residue likely came from
Appellant storing the Colt .38. Moreover, it is unlikely that the seat residue would
have been transferred to Appellant’s waist band. The lack of blood on Appellant’s
pants is not exculpatory because jurors could rationally conclude that Appellant’s
torso and legs would have been protected from “splash DNA” by the SUV’s door.

APPELLANT’S SUSPICIOUS BEHAVIOR

The court of appeals inappropriately dismissed, but in large part ignored,
Appellant’s suspicious behavior. The court’s perfunctory resolution stated: (1) his
confusion about the time he left Miyako’s is “short of being incrementally
suspicious”'?® and, (2) Appellant was voluntarily interviewed by police three times
and maintained his innocence.!?

There are numerous instances of suspicious behavior, in addition to the
evidence set out above, that supports the jury’s verdict.

¢ Richter and Appellant dated; he wanted to have sex but denied any romantic
interest to police.?’

123 State’s Exhibits 153/154 at 15:47.

124 8 RR 27-33, 191-94, 205.

125 Ingerson, 2016 Tex. App. LEXIS 11698, at *90-91.
126 |d

1278 RR 66; 7 RR 18.
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e Except for four days, during almost two months, the two had some type of
phone contact; he initiated contact substantially more.'?® Appellant did not try
to call Richter after the 27th.1%°

e When told of the video of his vehicle fleeing, Appellant vacillated between
admitting that it “could have happened” and denying it.**

e Appellant told police he did not remember bringing the .38 to Texas after
telling them he sold it; he said his ex-wife refused to give it to him and didn’t
have it anymore.®3! He finally admitted selling it again after talking with
counsel. 132

e Harper was surprised when Appellant called her around 12:15 a.m. and asked
to come over; he had never made such request that late before. 13

o At Kwik Kar, Appellant strangely mentioned breaking up with a woman the
night before because of her drinking.!3*

¢ In the early afternoon, Appellant ignored the police’s request to talk to him;
all others had been interviewed.*®

e The evening after the murders, Appellant lied to police, stating he was at a
mall to see a movie; he was at Harper’s. 1%

e The day after Appellant said he went to LaGrave Field, he inexplicably forgot

128 7 RR 18.

129 State’s Exhibit 189 (May 8 and June 27; no phone contact May 21, June 11, 17,
and 18).

130 State’s Exhibit 198 at 23:03-24:09.

131 8 RR 202-03; State’s Exhibit 198 at 27:50-34:30.

132 State’s Exhibit 198 at 45:50-48:00.

133 8 RR 91-94.

134 6 RR 248, 258-62.

1356 RR 221-24; 8 RR 135-36, 171.

13 8 RR 97.
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about it; he had no cell phone activity at LaGrave Field.**’

Appellant had little emotion about the murders and told police nothing “bad
had happened.”

Three of the four shirts given to police had already been washed and none
matched the description of witnesses. 3

Appellant acted like Richter’s murder was “no big deal” to a friend.**°

After the murders, Appellant made an “off the cuff” reference about it to a
friend; Appellant later hung his head and said, “I won’t be seeing her
anymore” to the same friend.°
e Appellant never mentioned to his friends that he was being investigated.#

10. Conclusion

A deferential picture of the events surrounding the murders proves Appellant
killed them and also explains why. See Clayton, 235 S.W.3d at 781 (motive is a
circumstance indicative of guilt). Appellant had been dating three women, and he
sold himself by offering stability to those who struggled financially.'*? But, in

reality, he lived with his dad, was paying child support, and believed he may soon

be supporting a baby. Richter rejected Appellant as a lover and was overtly cruel

137 7 RR 95; State’s Exhibits 153/154 at 16:22-26.

138 4 RR 47; 6 RR 30; 9 RR 65.

139 8 RR 68.

140 8 RR 75-76.

141 8 RR 62-68, 74-76.

192 5 RR 166; 8 RR 51 (told Melissa he would take care of her).
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to him by treating him poorly, leading him on, and using him for money while, at
the same time, flaunting her strong feelings for Sylla—a “nigger” in Appellant’s
bigoted mind. The night of the murders was no different. Richter toyed with his
emotions before he even got to Miyako’s when she texted him a photo of her breasts.
Appellant was intrigued, responding, “bored, horny or teasing?”'*® Nevertheless,
he was slighted again when he arrived at Miyako’s. Their interaction was tense,
and Appellant was disgusted with her drinking and grabbing a patron’s “nuts.”
Richter’s rejection was followed by Ferris’; Ferris refused his overtures when she
said loyalties lie with Richter.1** After everyone left and Appellant was talking with
Richter and Ferris outside, something happened that caused Appellant, whose
judgment was compromised by alcohol, to finally lose control—to prove he was the
one with power and would no longer be used. Or he was plotting and remained cool
until everyone else left. Either way, he is the person who murdered Richter and
Ferris. Appellant’s decision to seek out Harper’s affection afterwards is not so
remarkable. She was the one woman who had not rejected him. Indeed, she was
still dating him while he was on trial.1*> This account, considered in light the facts

supporting the jury’s resolution of the evidence shows that the court of appeals’

143 5 RR 237; State’s Exhibits 153/154 at 16:02.
144 State’s Exhibit 198 at 4:50-5:26.
145 8 RR 88.
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reversal is fundamentally wrong.

As recognized by Chief Justice Livingston and Justices Walker and Gabriel,
the case warrants further deliberation beyond the two-justice panel. Though
factually unique, the applicable law is not. The panel’s gross deviation from set
sufficiency principles, marginalizing facts supporting the verdict while emphasizing
those that do not and ignoring rational inferences, cannot stand.

PRAYER FOR RELIEF
The State of Texas prays that the Court of Criminal Appeals grant this Petition

and reverse the court of appeals’ judgment of acquittal.

Respectfully submitted,

/s/ Stacey M. Soule
State Prosecuting Attorney
Bar 1.D. No. 24031632

P.O. Box 13046

Austin, Texas 78711
information@spa.texas.gov
512-463-1660 (Telephone)
512-463-5724 (Fax)
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MEMORANDUM OPINION?

|.INTRODUCTION

A jury found appellant Fred Earl Ingerson,
[11 guilty of the offense of capital murder
and assessed his punishment at life without
parole in the Institutional Division of the
Texas Department of Criminal Justice. The
trial court sentenced him accordingly. In
four points, Ingerson argues that the
evidence isinsufficient to support the jury's
verdict; that thetrial court erred by allowing
the State to introduce extraneous-offense
evidence; and that the trial court erred by
not alowing him to introduce evidence that
"another person may have had amotive to
commit the killings." We will reverse and
render ajudgment of acquittal.

1SeeTex. R.


http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M1S-CH41-F04K-B15N-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M1S-CH41-F04K-B15P-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M1S-CH41-F04K-B15P-00000-00&context=
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5M1S-CH41-F04K-B15P-00000-00&context=

Page 2 of 39

2016 Tex. App. LEXIS 11698, *1

Il. BACKGROUND

On June 28, 2008, Robyn Richter and
Shawna Ferris were found dead in the
parking lot of the Miyako Japanese
Restaurant in Granbury, Hood County,
Texas. They were discovered [*2] inthe
front seats of a GMC Envoy—Richter in the
driver seat and Ferrisin the passenger seat.
Each had suffered a single gunshot wound
to the head and had been shot from the
passenger side of the vehicle.

The Granbury Police Department and the
Texas Rangers performed an extensive
investigation of these murders. It was not
until March of 2010 that law enforcement
obtained awarrant for Ingerson's arrest.

[1l. TRIAL TESTIMONY

The State called forty-six withessesin its
presentation of its case in chief, and the
defense called seven witnesses. The State
called four rebuttal witnesses. We will
briefly identify the testimony of each
witnessin order to thoroughly consider the
sufficiency-of-the-evidence question raised
by Ingerson in hisfirst point.

State's Withess K enneth Barnes:

The first witness was Kenneth Barnes, who
testified that he is an employee in the City
of Granbury's IT Department and said that
his dutiesin the IT Department included
recovering video data from surveillance
systems. Barnes said that he gathered video
from the Little Miracles Cresative Learning
Center's surveillance system on June 30,
2008, and that this data constituted State's
Exhibit 1. According to Barnes, the [* 3]

video contained in State's Exhibit 1 captured
video spanning from 11:30 p.m. on June 27
to 12:30 am. on June 28. While on the
stand, Barnes did not mention Ingerson's
name.

State's Witness Shelly Roop:

The second witness to testify was Shelly
Roop. Roop averred that she was the former
owner of the Little Miracles Creative
Learning Center and testified to the
reliability of the daycare's video system.
She also did not mention Ingerson.

State's Witness Russall Grizzard:

Witness number three was Russell Grizzard,
who testified that he is a detective with the
Granbury Police Department. Grizzard
averred that he was the first detective to
arrive at the scene who took photographs of
the bodies. He said that he made an initial
search of the scene and that he looked for
but found no shell casings. Grizzard stayed
at the crime scene until the crime scene
investigation team arrived. After the car was
opened, Grizzard averred that he found
Richter's cellphone. According to Grizzard,
the last outgoing call shown on the
cellphone was made at 11:52 p.m. and
lasted until 11:53 p.m., which Grizzard said
he believed showed that the time of death
was after 11:53 p.m.

Grizzard averred that afellow

investigator, [*4] Richie Haught, had
interviewed "everyone [who] was at the bar
at Miyako's the night before" the murders
were discovered. According to Grizzard,
based on Haught's initial interview with
Ingerson, it was determined that
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investigators "needed to talk to [Ingerson] a
second time." Grizzard said that he and
Texas Ranger Danny Briley went to
Ingerson’s home, but that Ingerson was not
there. Grizzard said that while there,
however, Briley spoke to Ingerson by
telephone. By Grizzard's account, Ingerson
agreed to go to the Granbury Police
Department and was interviewed on
Saturday, June 28, 2008.

During thisinterview, Grizzard said that he
asked Ingerson what he was wearing while
he was at Miyoka on the night before the
bodies were discovered. Grizzard testified
that Ingerson gave him permission to
retrieve the pants he said he had worn from
alocal cleaners. Based on this, Grizzard
said that Haught called the owner of the
cleaners, who agreed to retrieve Ingerson's
pants.

Grizzard testified that Ingerson initially told
him that he believed that he had left Miyako
at about 10:50 to 11:00 p.m. on Friday.
Grizzard said that Ingerson corrected that
timeframe when he was told about
statements from [*5] other people who were
at the bar having said that it was around
11:30 p.m. and that Ingerson conceded that
that was the more correct time of his
departure, saying he left with everyone else
when the bar closed. Grizzard testified that
the Little Miracles's surveillance video
showed a car similar to Ingerson's drive by
its location within minutes after the last
outgoing call on Richter's cellphone.

Later, while at Ingerson's home, Grizzard
said that he and Briley obtained permission
to search Ingerson's car. No weapons were

found in the car. They also asked to look at
the weapons in Ingerson’'s home. According
to Grizzard, one of the weapons there was a
44 Special Smith & Wesson revolver.
Grizzard said that although they were
looking for a .38 Colt Special or a.357 Calt,
no such gun was found at Ingerson's home.

Grizzard testified that he knew he was
looking for a Colt .38 Special or .357
Magnum revolver as he was searching for
the murder weapon because of an
examination of aprojectile found in the
back of the vehicle where the bodies were
found. According to Grizzard, he had been
told this by Calvin Story .2

Grizzard testified that during the time Story

2The caliber of the projectile was confirmed in a report written by
forensic scientist [*6] Calvin S. Story, Jr. dated July 15, 2008, and
admitted as State's Exhibit 56. As is further discussed below, the
report prepared by Story, aforensic scientist for the Firearms Section
of the Texas Department of Public Safety in Austin, describes an
examination by Story of the bullet projectile found in the back of the
Envoy vehicle by crime scene investigators. The projectile and
where it was found is depicted in State's Exhibits 33, 34, 35, and 36.
Story referenced that projectile as item 11 in his report. Story was
the twelfth witness to testify. The State concedes that Story is the
expert relied upon in attempting to identify the murder weapon from
the bullet projectile found at the murder scene. Contrary to the
State's repeated references that the never-located and never-found
murder weapon was a Colt .38 Special, the State's controlling expert
never narrowed the caliber of gun that fired the projectile found at
the crime scene down to a .38 Colt Special. Instead Story's report
concluded in part that:

Results of Analysis and Interpretation

1. It is our opinion that this bullet, item 11, was fired from a
firearm capable of chambering and firing a .38 Special, .357
Magnum, or .38 [*7] Super (Auto) caliber cartridge. A list of
possible firearms would include, but not be limited to, .38
Specia and .357 Magnum Colt revolvers and a .38 Super
(Auto) Colt pistols.

Evidence existed that Ingerson had one time owned a .38 Colt
bobbed-hammer pistol. That connection led the State to conclude
that the murder weapon was a .38 Colt pistol, and the State presented
evidence to this conclusion. But no such pistol was ever located and,
accordingly, was not in evidence.
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was asked to examine evidence, he sent
Story a .38 Special caliber Colt model
Cobrarevolver that was in the possession of
the Granbury police at that time for
examination. By Grizzard's account, this
gun was obtained from David Hill, who was
arrested for aD.W.I., and it was seized as
evidence and put in the police department's
safekeeping. Story concluded in his report
that he was unable to identify or eliminate
the Cobrarevolver as having fired the bullet
found at the scene of the murders.3

Grizzard testified that Ingerson reported that
he had talked with Richter and Ferris after
he came out of the restaurant on Friday,
June 27. Grizzard said that hisinvestigation
confirmed thisin that Ingerson's pam prints
and fingerprints were found on the vehicle.#
However, Grizzard testified that although
there was an extensive investigation by
investigators taking hair and fiber samples
and DNA, there was no biological evidence
collected at the crime scene or at Ingerson's
home that connected him by forensic
evidence to the murders aside from the palm
prints and fingerprints. Grizzard did say that
Investigators found several other palm prints
and fingerprints on the vehicle that have
never been identified. Grizzard aso said

3Thus, in addition to the already identified list of .38 Special and
.357 Magnum Colt revolvers and a .38 Super (Auto) caliber
cartridge” in Story's report, the list of possible firearms[*8]
identified by the State's expert witness also included a .38 Specia
caiber Colt model Cobrarevolver.

4As discussed further below, other people leaving the bar reported
and testified that when they left[*9] that night, Ingerson was
standing by the side of the vehicle talking to the two women.
Moreover, Ingerson's prints were found on the driver's side, which is
consistent with his statement to police and with the testimony and
statements of other witnesses. Forensic evidence demonstrates that
the two victims were shot from the passenger side of the vehicle.

that none of the two victims' biological
material—including hair, blood, or DNA—
were recovered from any of Ingerson's
shoes or clothing that investigators tested,
including the pants that Ingerson voluntarily
allowed investigators to retrieve from the
cleaners.

Grizzard aso testified that during his
investigation he received "information that
there were a couple of people [who] made
the remark" that they had killed the two
women. Specifically, Grizzard said that one
person "for sure did make a remark that he
killed the girls* and that another person had
informed investigators that the murders
were related to the "Aryan Circle" but that
the informant also said that the murders
involved another gang, "Tango Blast."
Grizzard also said that he received
information that the Aryan Brotherhood had
committed the murders. Grizzard said that
he did not pursue alead regarding the Aryan
Circle because the information he obtained
was that the women were killed with a
shotgun and he knew definitely that they
were not. Grizzard said that Christopher
Tibbs, the individual who claimed to have
killed the[*10] two women, was
investigated and that it was determined that
Tibbs did not know relevant details about
the murders and that he had lied about his
involvement in the murders “to look tough
in front of some other people.”

State's Witness Michael M athew:

Michael Mathew, who testified that he was
sixty years old at thetime of trial and a
resident of Kingman, Indiana, was the
fourth witness. Mathew testified that he was
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involved in a 1999 transaction in which
Ingerson purchased guns from a gun dealer
named James Elrod.5 Mathew said that he
delivered two guns to Ingerson at the same
time and that he took a check, which had
been written on a company account, from
Ingerson to pay for them. Mathew said that
he then delivered that check to Elrod.
Mathew said that one of the gunsthat he
delivered to Ingerson was a Colt and that he
remembered that it was because "[y]ou just
didn't see many little Colts like that at the
time."

State's Withess James Elr od:

James Elrod was the fifth witness. Elrod
confirmed that he sold a .38 Special [*11]
bobbed-hammer gun to Ingerson in 1999
through Mathew. He said that he bought the
Colt .38 Special revolver at Darrel's Guns, a
gun shop in Indiana. During Elrod's time on
the stand, the State introduced State's
Exhibit 17. Part of State's Exhibit 17
contained a photocopy of the check that
Ingerson used to pay for the two guns. Elrod
described for the jury how on the check's
memo line the word "Door" is written.
Elrod said that he knew that the check was
written as such at the time and that he
"didn't like it" but that because he needed
the money, he took and cashed the check.¢
But Elrod averred that the check was the
payment for the two guns. Elrod also
described how he later signed an affidavit

5Investigators spoke with Sharon Ingerson Hutcheson, Ingerson's ex-
wife, on July 8, 2008, and learned that Ingerson had purchased a .38
Colt pistol while he was living in Indiana.

81ngerson's points two and three contend that it was error to admit
State's Exhibit 17, the check and notes regarding the check, as
extraneous-offense [*12] and extraneous-bad-act evidence.

explaining that the check was in fact for the
purchase of the guns. A copy of the affidavit
makes up the remaining portion of State's
Exhibit 17. Elrod also testified that State's
Exhibits 18, 19, and 20 are pictures that
accurately depict the type of gun that he
sold to Ingerson. Elrod described a .38
Specia bobbed-hammer pistol as "[n]ot
having a hammer."

Elrod averred that he had informed
investigators that numerous times he had
fired the .38 Specia bobbed-hammer pistol
that he sold to Ingerson. He also said that he
was aware that investigators had retrieved
slugs from the place where he had shot the
gun.

State's Withess Darrel W. Stonebr aker:

Darrel W. Stonebraker, who testified that he
is the manager of Darrel's Custom Firearms,
was withess number six. Stonebraker said
that he sold the .38 Colt Detective Special
revolver to Elrod. Stonebraker identified
State's Exhibit 62 as a Colt advertisement
that was admitted into evidence.”
Stonebraker did not know and could not
identify Ingerson.

State's Withess Dr. Marc Krouse:

"The exhibit displays a picture of a Colt .38 SF VI Specia with a
hammer that can cock the revolver for firing. Below the picture is
printed additional model numbers and includes a model described as
SF 1022, Colt .38 SF-V1 Bobbed Hammer. The gun sold to Elrod
and later sold to Ingerson was identified as a Colt .38 Special
Detective Special, Serial #SV6879—a bobbed-hammer revolver. As
later discussed, this evidence identifying the .38 caliber once owned
by Ingerson as being bobbed-hammered is inconsistent with the
State's[*13] theory that a gun seen under the seat of Ingerson's car
shortly after the murders—a gun identified by witness Scott
Wayman as having an S & W stamp on the grip and as having a
hammer—was the murder weapon.
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The seventh witness was Dr. Marc Krouse,
whosejob it isto investigate deaths in
Denton, Parker, Tarrant, and Johnson
Counties. Hetestified that histitleis Chief
Deputy Medical Examiner and that heis
also called on from time to time to perform
services for Hood County. Krouse prepared
and sponsored for admission the autopsy
reports for Richter, State's Exhibit 21, and
Ferris, State's Exhibit 24. Krouse testified
extensively about the bullet wounds and the
condition of the bodies. He testified that the
time of Richter's death was between 9:00
p.m. and 2:00 am. He presented no
evidence concerning Ingerson.

State's Witness Joe Hutson:

Witness number eight was Joe Hutson, a
former Texas Ranger law officer, whose
connection with the case was that in July
2008 he collected six .38 Special jacketed
bullets from Ingerson's former wife, Sharon
Ingerson Hutcheson. Hutson testified that he
put the bullets into an evidence bag that was
marked as State's Exhibit [*14] 30. Those
six bullets were eventually transferred to
Story for examination. Hutson had no
testimony to give concerning Ingerson other
than his picking up the bullets and speaking
with Ingerson's ex-wife about the gun that
Ingerson had left with her.

State's Witness Sharon Diane | nger son
Hutcheson:

Sharon Diane Ingerson Hutcheson was
witness number nine. She testified that she
retained the .38 Colt Special bobbed-
hammer pistol after Ingerson moved back to
Texas and while they were getting a

divorce. She stated that she gave the gun
back to Ingerson in the first part of June
2006. She identified State's Exhibits 18, 19,
and 20—a .38 Colt Detective Special
bobbed-hammer revolver—as being pictures
looking like the gun that she gave back to
Ingerson. She averred that she kept the gun
and the bullets separate and that she gave
the bullets to Hutson.

State's Witness Brent Wayne W atson:

Witness number ten was Brent Wayne
Watson. Watson is aforensic scientist in the
DNA unit of the Texas Department of
Public Safety Crime Laboratory in Waco,
Texas. He was one of the crime scene
analysts who came to the crime scene on
Saturday, June 28. He described hiswork in
the DNA section, stating that he
examines[*15] physical evidence from
crime scenes for any cells or fluids that
contain DNA. Watson said that he generates
DNA profiles from those cells and fluids.
He averred that his job includes doing crime
investigations, and he was called to do that
in this case.

Watson said that after the bodies were
removed from the Envoy, he took
photographs of itsinterior. Watson
identified State's Exhibits 32, 33, 34, 35,
and 36 as photographs of a projectile that
was located in the rear cargo area of the
Envoy in which the bodies were found.
Watson had the DNA from the bodies of
Richter and Ferris as aresult of autopsies
conducted on their bodies. He said that he
obtained DNA evidence from the projectile
in State's Exhibit 54 (also referred to as Item
11) shown in State's Exhibits 33 through
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358. Watson concluded that the DNA
obtained from the projectile was a DNA
match to Ferris.

Watson gave additional testimony about
gunshot residue and the technique for
gathering gunshot residue [*16] evidence.
He testified that he collected pads, which he
called stubs, that had been pressed against
spots on Ingerson's pants that investigators
retrieved from the cleaners. Watson did not
do the analysis of the gunshot residue stubs;
instead, they were sent to Austin for
analysis at the DPS Crime Laboratory.

After hisinitial work at the crime scene and
the examination of Ingerson's pants, Watson
was called back to Granbury by Texas
Ranger Briley on August 28, 2008, to
examine and look for gunshot residue from
theinterior of the Mazda Tribute vehicle
that Ingerson drove on June 27 and 28.
During Watson's time on the stand, the State
introduced photographs of the vehicle—
State's Exhibits 45 and 46. The State also
introduced State's Exhibits 47, 48, and 49,
which Watson said showed the areas of the
Mazda that were examined and swabbed in
looking for gunshot residue. Watson gave
no evidence concerning Ingerson directly.

State'sWitness Rose " Sissy" Cardwell:

Witness number eleven was Rose " Sissy"
Cardwell. Cardwell averred that she worked
at the tax assessor's office with Richter.
According to Cardwell, she and her family
were friends with Richter. Cardwel

8The bullet, put into an evidence bag marked as State's Exhibit 54
and previously shown in the photographs, was the only physical
evidence not connected by other evidence to any person who was
investigated as part of this murder.

described Richter asafriendly [*17] and
outgoing person that she went to dinner
with on occasion outside of the workplace.
Cardwell testified that she saw Ingerson at
the tax office on three occasions but that she
never met him. She testified that when
Ingerson was at the office on one occasion,
she was called to the area where Richter
was talking with Ingerson. Cardwell said
that she observed that Ingerson was about to
write a check at the tax assessor's office and
that she saw Richter grab his checkbook and
overheard Richter say to Ingerson, "Can |
write the check? Let me write the check."
According to Cardwell, Ingerson said, "No."

Cardwell testified that one day after
Ingerson visited the office, Richter was
making fun of him and the way he walked.
That testimony is asfollows:

[Prosecutor]: | want you to -- | want to
direct your attention then again to that
day when they're teasing each other
about the checkbook and that sort --

[Cardwell]: She wanted to write a check,
and, you know, she said, "L et me write
that check." And he said, "I don't think
so," or something like that, so --

[Prosecutor]: And when he left, did she
say anything that indicated her state of
mind or her feelings about him?

[Cardwell]: Not about him. [*18] She
was laughing.

[Prosecutor]: Well, what do you mean?

[Cardwell]: Like poking fun, making
fun.
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[Prosecutor]: Well, what was funny?

[Cardwell]: Well, she came over to my
office after the fact because | -- because
| left, and my sister had been there, she
just got there and she met [Richter] that
day, and she [came] in the office,
laughing, and just making fun.

[Prosecutor]: Well, how? What was she
making fun of ?

[Cardwell]: How -- what he had on.

[Prosecutor]: And what did he have on
that was funny?

[Cardwell]: He had khaki pants -- khaki
shorts, socks mid-thigh, awhite T-shirt
with something on it, | don't know what
it was, tucked in. And that was
[Richter]. [Richter] just, you know, |
hate to say made fun of the way he
looked, because that's not nice, but --
and we laughed because she was
imitating his walk.

[Prosecutor]: Like how?

[Cardwell]: Well, I'm not going to stand
up and show y'al.

[Prosecutor]: Well, that's not exactly
what | mean. But -- but | realize that --
that [Richter] is gone.

[Cardwell]: Uh-huh.

[Prosecutor]: And some of these things
I'm asking you about her, you don't
approve of now, didn't approve of then.

[Cardwell]: | didn't.

[Prosecutor]: But it'simportant for usto

understand [*19] the nature of this
relationship, so don't worry about it.

[Cardwell]: | understand. | understand.

[Prosecutor]: So | need you to tell me
what she was saying and how she was
acting towards the defendant after he
left. What did she say?

[Cardwell]: She had said he was nerdy,
and she was making fun of the way he
was walking. And [Richter] was just --
she -- she joked about everything, she
just kept the office laughing. And, of
course, the way she was walking and
imitating, it was funny. And | haveto
say | laughed. | didn't agree, but | have
to say | laughed.

[Prosecutor]: That it was funny?

[Cardwell]: Because it was funny to see
her do what she did.

[Prosecutor]: What did you say to her
about how she was dating this man [a]nd
then making fun of him and the way he
looked and the way he walked and the
way he acted and that he was nerdy after
he left?

[Cardwell]: | had told [Richter] if she
wasn't interested in him, to do not lead
him on. And she never really said much
about that. | just said, "It'swrong,
because it's not just a good situation to
bein. If you don't like him, don't lead
him on. Don't -- don't accept his lunch
dates, dinner dates. Anything he offers
you, don't -- don't lead him [*20] on."
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[Prosecutor]: Well, and why did you feel
like you needed to tell her that?

[Cardwell]: | guess because that's
something that | wouldn't do, and |
awaystold [Richter] that -- | guess
being a big sister, mother figure,
whatever, she always came to me, and |
was very protective of [Richter] and
tried to lead her in away that | fedl likel
would go.

[Prosecutor]: Well, --
[Cardwell]: | don't --

[Prosecutor]: -- my question -- so | just -
-just so | understand --

[Cardwell]: Uh-huh.

[Prosecutor]: -- your frame of mind and
hers, why wouldn't you lead a man on if
you weren't interested in him?

[Cardwell]: Why --

[Prosecutor]: Why wouldn't you do that,
Ms. Cardwell?

[Cardwell]: I'm sorry. Can you repeat
that again?

[Prosecutor]: Well, why wouldn't you --
why wouldn't you lead a man on --
[Cardwell]: Well, --

[Prosecutor]: -- if you weren't interested
in him?

[Cardwell]: -- | just wouldn't want to
deal with the fact that if | did continue to
lead him on, what might happen. | don't

-- | don't know.

[Prosecutor]: And were you concerned
about [Richter] in that regard?

[Cardwell]: | haveto say | was, yeah.

[Prosecutor]: Now this -- this exchange
that you're talking about, to where he
comesinto the[*21] tax office and he
calls-- she calsagirlfriend also to look
at him and then flirts with him and then
makes fun of him as he leaves -- |€ft,
what day was that?

[Cardwell]: Oh, my goodness. | want to
say it was probably maybe late April and

May.
[Prosecutor]: Okay. And -- now, | want
to ask you about, did you have any

interaction with her about [Ingerson] the
day that she died?

[Cardwell]: Other than what | just told
you, isthat what you're talking about?

[Prosecutor]: Yes.
[Cardwell]: No, | mean just --

[Prosecutor]: Well, I'm alittle confused.
Did you have this conversation with
[Richter] about not leading [Ingerson]
on --

[Cardwell]: Oh, yeah, other than -- yes.

[Prosecutor]: And | -- | can't lead you. |
just want to ask you this question this

way.
[Cardwell]: Uh-huh.
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[Prosecutor]: Y ou may not remember
the exact date that [Richter] was
murdered. Okay?

[Cardwell]: | do remember the date.
[Prosecutor]: Okay. Wasit June 27th?
[Cardwell]: 28th.

[Prosecutor]: 28th. Okay. That was a
Saturday.

[Cardwell]: Yes.
[Prosecutor]: The Friday before, --
[Cardwell]: Uh-huh.

[Prosecutor]: -- which would be June
27th, --

[Cardwell]: Uh-huh.

[Prosecutor]: -- did you have any
conversations with [Richter] about [*22]
[Ingerson] that day?

[Cardwell]: Prior to him comingin, is
that what you're --

[Prosecutor]: Or any time.

[Cardwell]: Or any time?

[Prosecutor]: Well, the day that -- did
you see [Ingerson] that Friday?

[Cardwell]: | saw him in the office.

[Prosecutor]: Okay. And that'swhere| --
| think | was confused and | might have
confused you. This episode that you
described about [Ingerson] coming in
and her calling you over and her making

fun of him, did that happen the Friday
before she was murdered?

[Cardwell]: The very Friday it
happened.

[Prosecutor]: Okay.
[Cardwell]: Uh-huh.

[Prosecutor]: All right. And did you
admonish her that same day?

[Cardwell]: I did. | told her not to do
that, you know, "Don't lead him on,"
again. Of course, we laughed. And | told
her, you know, "Y ou shouldn't be doing
that. If you don't really like him, don't do
it."

[Prosecutor]: Did she ever tell you why
shewasin thisrelationship if he thought
-- she thought he was a -- nerdy and not

appealing?

[Cardwell]: She never really said. | -- |
think she liked the wine and dine,
because he did take her to dinner, and he
took her to lunch and afew other things.
But --

[Prosecutor]: I'll pass the witness, Y our
Honor.

THE COURT: [*23] All right. [Defense
counsel]?

CROSS EXAMINATION

[Defense Counsel]: Was [Ingerson]
aware that he was being led on?

[Cardwell]: No.
[Defense Counsel]: | don't have any
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further questions of this witness.

THE COURT: All right. Y ou can step
down. Thank you, maam.

State's Witness Calvin S. Story, Jr.:

Calvin S. Story, Jr. was the twelfth witness.
Story testified that heis aforensic scientist.
At thetime of trial, he said that he was
serving his second stint with the Texas
Department of Public Safety. Story stated
that he has had alifetime of experienceas a
forensic scientist and ballistics expert and
has previously served in this capacity for
DPS and the Austin Police Department.
Story averred that after working for DPS for
severa years, he resigned and then went to
work for the Austin Police Department,
where he established itsfirst ballistics
laboratory. Story said that he worked for
twenty years at the Austin Police
Department's |ab before retiring and then
returning to DPS in 1982, where he has
worked ever since. Story described his
experience as follows:

In 1974, | completed my degree work at
Southwest Texas State University in San
Marcos. | wasthat -- hired that year asa
ballistics[*24] expert, and | underwent
atwo-year on-the-job training program
by the supervisor at that time. | then
started working my own cases under his
supervision and -- excuse me -- | joined
the Association of Firearms and Tool
Mark Examiners, and |'ve attended
annual seminars, training seminars put
on by that association. We do continuing
education each year, various schools,
pub--- hosted by the FBI and other
agencies, and we subscribe to the current

periodicals on the subject. And | work in
alab with eight other examiners.®

Story described his primary responsibilities
at DPS as involving the receiving of fired-
firearms evidence and suspect firearms.
Specifically, Story said that his duties
entailed attempting to determine if two sets
of bullets were fired from the same gun or
cartridge cases. He also said that he
performs serial number restorations and
distance determinations, as well astool
mark examinations.

Story described to the jury the parts of the
gunning, which consist of the bullet or
projectile that goes out the end of the barrel,
the cartridge case into which the projectile
isfitted against the[*25] gunpowder, and
the primer at one end of the bullet that
ignites the gunpowder when it is struck by a
sharp object. He explained that bullets are
of different diameters and that the term
"caliber" refers to the diameter of the
projectile as used in hisfield. Story
explained that theterm "grain” refersto a
measure of weight, that there are 7,000
grainsin a pound, and that the weight of
projectilesis stated in grains.

Story aso explained that at the time abarrel
of afirearm is made, the manufacturer cuts
grooves inside the barrel to cause a spiraling
of the projectile as it moves through the
barrel. He explained that when the projectile
moves through the barrel, the projectileis
marked by the grooves and lands that are
cut inside the barrel and that these markings
are referred to asrifling. Story explained

9 At the time of trial, Story had around thirty-seven years' experience
in hisfield.
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that as a ballistics expert, he compares the
grooves and lands, along with the twist of
the barrel, to identify a particular projectile
as having been fired through a particular
barrel attached to a particular gun.

Story further said that each gun isbuilt to
shoot a particular caliber of bullet. The
caliber of bullet to be used with afirearmis
printed on the firearm. According [*26] to
Story, very few guns can fire more than one
type of cartridge. Story did, however,
identify two caliber bullets that can be fired
from the same firearm. Story said that a
.357 Magnum caliber bullet and a.38
Specia caliber bullet can both be fired by
using afirearm that isa .357 Magnum
caliber but that a.357 Magnum caliber
bullet will not fit and cannot be fired in a
.38 caliber gun because a.357 Magnum
caliber bullet istoo large to fit into a.38
caliber gun.

Specifically to the evidence collected at the
crime scene in this case, Story said that
because investigators had not recovered any
shell casings, it was most likely that the
murder weapon was arevolver. Story also
said that he tested the projectile recovered at
the crime scene and determined that because
of its diameter, weight, and "left twist,” he
believed the projectile had been fired from a
.38 Colt or .357 Colt revolver. Story did
aver, however, that it would be impossible
to eliminate other manufacturers besides
Colt. He also averred that there were
possibly thousands of Colts that could have
fired the projectile recovered from the crime
scene.

Story said that he tested the .38 Colt Cobra

revolver that Grizzard [*27] had sent to
him. Story said that he could neither
confirm nor eliminate the .38 Colt Cobra as
the weapon that had fired the projectile
recovered from the crime scene. Story also
said that he was unable to match the twenty-
two fired projectiles recovered from Indiana
to the projectile recovered from the scene.
Story further averred that he was certain that
"[t]hose 22 bullets were not fired from the
same gun" as the projectile recovered from
the crime scene.10

State's Withess Mark Wild:

Witness number thirteen was Mark Wild.
Wild said that heis employed by the Texas
Department of Public Safety in the Crime
Laboratory in Austin. He identified his job
as being alatent print examiner. Wild
explained that fingers and palms contain
ridges and furrows. According to Wild,
perspiration from fingers and palms can
transfer to surfaces they touch, thereby
leaving touched impressions on the surface
that are called latent prints. Wild averred
that each individual's fingerprint is unique.
He said that the pattern left on the surface
touched is called alatent print and that the
term "latent" means that the

fingerprint [*28] and palm print patterns are
not visible to the naked eye. Wild said that
latent prints are lifted from touched surfaces
by using various chemical and physical
means and that their patterns may be studied
and identified.

Wild averred that he went to the crime
scene on June 28, 2008, and did a

10 Story wrote four reports that were admitted in evidence as State's
Exhibits 56, 57, 58, and 59.
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fingerprint and palm print examination of
the Envoy vehicle at the scene of the
murders. He said that he identified forty-one
usable but unidentified prints from the
exterior of the vehicle in which the bodies
were found and that there were many other
unusable printsinside the vehicle.

Wild said that Investigators submitted
Ingerson's palm prints and fingerprints to
him for comparison to the prints he took
from the vehicle. Wild wrote in his report
that he identified one latent print on the
driver's side on the front doorframe as being
amatch to Ingerson's left palm. Wild also
averred that he identified another palm print
that was found on the outside of the driver's
door as Ingerson's right palm print. Wild
testified that other than those of Richter,
Ferris, and Ingerson, no other fingerprints or
palm prints were identified as to any person
who made them from the thirty-one lift
cards of prints[*29] found on the vehicle.
Wild testified that investigators only asked
for comparison to Ingerson's prints and
those belonging to a James Henry Brown.
Specifically, Wild said that he was never
asked to compare fingerprints and palm
printsto either Mohamed Syllatt or David
Kelly.12

1 Grizzard tedtified that Sylla was a suspect during the initial
investigation. Sylla aso testified at trial and his testimony is
discussed below. During his time on the stand, Grizzard admitted
that Sylla and Richter were suspected of running a fraud scheme at
the tax office where she worked, that Sylla and Richter had an
intimate relationship, and that he believed Sylla had served time in
prison for a conviction of organized crimina activity. Ingerson's
fourth point complains of the trial court's exclusion of evidence
Ingerson contends is proof that Sylla had a motive to murder Richter.

12David Kelly is one of Richter's ex-husbands. Grizzard testified that
Kelly was aso an initial person of interest. Grizzard admitted that
Kelly had been reported to have harassed Richter and on at least one
occasion had been reported to have left a knife on Richter's pillow as

State's Withess K elly Nelson:

Witness number [*30] fourteen was Kelly
Nelson, who testified that sheis a social
worker with the Texas Department of
Family and Protective Services and that she
was assigned to do a home study concerning
Richter as a possible placement for a
sixteen-year-old named Shakara Love,
whom TDFPS considered an "indirect
relative" to Richter. According to Nelson,
Shakara had previously lived with Richter
"off and on for about a year and-a-half to
two years." Nelson conducted a home study
of Richter's home in Granbury on June 18,
2008. Nelson said that she did not complete
her report or make a recommendation due to
Richter's death. State's Exhibit 74 was
admitted during Nelson's testimony. Nelson
said that State's Exhibit 74 was a list of
references that Richter gave her concerning
Richter's application to be appointed as
Shakara's foster parent. One of the names on
that list of referenceswas a"Fred
McKinney" with atelephone number of
"214-325-6178." Nelson testified that she
did not contact all of the persons on the
reference list because she learned of
Richter's death while in the process of
making those calls. Nelson presented no
direct evidence concerning Ingerson.

State's Withess Madelyn Victoria

Clark: [*31]

The next witness, number fifteen, was
Madelyn Victoria Clark, who testified that
she goes by Maddy and was twelve years
old at the time of her testimony. She said
that she is Richter's daughter. Maddy's

athreat.
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testimony consisted of identifying a number
of photographs—State's Exhibits 85, 88, 91,
92, 95, 96, 97, 98, 99, 100, 101, and 102—
and her knowledge of certain people who
were in Richter'slife around the time of her
death. No photograph of Ingersonis
contained in these pictures. Maddy said that
she was vaguely familiar with Ingerson,
remembering that she once went to eat with
Richter and Ingerson at a Babe's Chicken
House restaurant, that they also went to his
house but did not go inside, and that he also
came to their home. She presented no direct
evidence concerning the charges against

| ngerson.

State's Witness Emily Shay Brewer:

Emily Shay Brewer was witness number
sixteen. She testified that she was eleven
years old at the time of her testimony. She
said that she is Ferris's daughter. State's
Exhibits 81, 82, 83, and 84—rpictures of
Ferris and Brewer—were admitted with her
identification. She testified that she met
Ingerson when she went with her mother,
along with Richter, to Ingerson's[*32]
house. By Brewer's account, Richter wanted
Ferris to meet Ingerson. Brewer said that
she went into Ingerson's house on that
occasion and observed him show agunto
Richter and Ferris. She averred that in the
weeks before her mom was killed, she went
with Richter and Ferris to meet with
Ingerson at arestaurant named Pasta Fina.
Brewer said that while at the restaurant,
Ferristold her that Ingerson was "crazy."
Brewer said that she herself thought
Ingerson was "creepy.”

State's Witness Shakara L ove:

Witness number seventeen was Shakara
Love. Shakaratestified that she was
nineteen years old at the time of her
testimony. Shakararelated a history of
having lived with various people since she
was five years old, when her father became
incarcerated. Shakara said that when she
was ten years old, she moved in with her
cousin, Brent St. Clair, who was common-
law married to Richter. Shakara averred that
she lived with them for one year, after
which time she stayed with St. Clair when
Richter left him. She said that she later lived
with St. Clair and his girlfriend for two
years. Shakara said that she then lived with
acousin, Crystal Tarver, and that then she
was placed in foster care and lived [*33]
with foster parents, Janine and Victor
Franklin, for six years.

By Shakara's account, she lost contact with
Richter when Richter moved away from St.
Clair. Shakara said that she and Richter
came into contact again on October 14,
2007, which was Shakara's birthday.
Shakaratestified that Richter was planning
to adopt her at the time Richter was killed.
She averred that she knew about the home
study that was conducted.

Shakaratestified that Richter was planning
to try to make herself look better financially
by borrowing money from a man named
"Fred"—%$10,000 or $15,000 just to put it in
her bank account and make it ook good—
and that Richter then planned to give the
money back to "Fred." Shakarawas asked if
Richter had ever talked about her feelings
for "Fred," to which Shakaratestified:

She told me that [he] wanted to be with
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her and she didn't want to be with him.
She said that he disgusted her and that
he was bald, and fat, and just -- he -- that
was her words, she told me, ‘Oooh,’ she
didn't, that she find him physically
attractive or nothing like that."

Shakara proved up photographs depicting
her, her brother, and Richter, which were
marked as State's Exhibits 78, 79, and 80.
She[*34] said that she exchanged text
messages with Richter on Friday, June 27.
Shakara also stated that after Richter's
death, she was put in a mental institution for
three days.

State'sWitness Tanner L ove:

Witness number eighteen was Tanner Love,
who testified that he is Shakara Love's
brother. He averred that he was aware that
Richter was trying to adopt Shakara. He
testified that Richter told him that "Fred"
was more of afriend to her than anything
else, that she had feelings for another man,
and that she and "Fred" were on a"friends
basis." Tanner said that he knew the other
man she was dating was named Mohamed.
Tanner testified that Richter told him that
she was going to get money from someone
and that some person was going to help her
out with the financial part of raising
Shakara—he guessed until Shakara moved
out—and with the adoption. Tanner gave no
testimony about the events of June 27 or 28,
2008.

State's Witnhess Jeff Shaffer:

Witness number nineteen was Jeff Shaffer,
who testified that he is a Special Agent for
the U.S. Secret Service with twenty-one

years of service. Shaffer said that he works
investigating telecommunications fraud and
digital forensics, and that he was

called [*35] upon to assist in the telephone
Investigations concerning the deaths of
Richter and Ferris. At the time of trial,
Shaffer was working within the "access
devices' investigative area with the Secret
Service. He explained that hiswork related
to cellphones, credit cards, and anything
that accessed a good or service. Shaffer
defined his speciaty as being in mobile
device forensics or cellphone forensics.

Shaffer explained that cellphone records
allow him to access a particular cellphone
number and then to determine that phone's
usage, identifying numbers called as well as
numbers calling that particular cellphone.
He identified State's Exhibits 104 through
123 asinformation and pictures taken from
Richter's cellphone. He identified State's
Exhibits 125 through 136 asitems
recovered from Ferris's phone records.
Shaffer dso identified State's Exhibits 137,
138, and 189 as being phone records that
showed that the last outgoing phone call
made from Richter's cellphone was dialed at
11:52 p.m., eight minutes before midnight,
on June 27, 2008. Unanswered incoming
phone calls were also identified as having
been received but unanswered on Richter's
cellphone at 12:23, 12:29, 12:32, and
12:33[*36] am. on June 28. Shaffer
testified that in his expert opinion, no
outgoing phone calls were made on
Richter's phone after the phone call went
out at 11:52 p.m.=3

13The State's theory is that these records establish that the murders
occurred at or around 11:53 p.m. on June 27, 2008. The record is
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State's Withess Danielle Donnélly:

The next witness, number twenty, was
Danielle Donnelly, who testified that she
was a nineteen-year-old student at Texas
Women's University at the time of trial. She
stated that she was working as a hostess at
Miyako on June 27, 2008. Donnelly said
that Richter and Ferris came into the
restaurant that night and that she took a
photo of them sitting at the bar. She
identified State's Exhibits 141 through 149
as pictures of both the inside and outside of
the restaurant and bar asit looked in June
2008. Donnelly identified the bartender
working that night as Brandon Krider. She
also identified two of the bar workers as
being Tom [*37] Sawyer and someone that
she only knew as "Matthew."

State's Witness Souligna " Tom"
Soupradith:

Witness number twenty-one was Souligna
"Tom" Soupradith. Soupradith said that he
works at Miyako as a chef and also works
with the owners. He averred that he knew
Ingerson as aregular customer. Soupradith
said that he was working at the restaurant on
Friday, June 27.

According to Soupradith, the people at the
bar that night, including Ingerson, Richter,
and Ferris, seemed like they were just
talking and having a conversation. At one
time during the night, Soupradith said that
he heard Ingerson say, "F_ingn-g_s."
Soupradith said that he responded by

strikingly silent as to evidence regarding Ferris, whether her
cellphone records established any evidentiary markers, or whether
Ferris may have been the primary target. This is so despite the fact
that Ferris appears to have been shot first.

looking at Richter and Ferristo seeif they
were offended but that they did not really
pay attention to Ingerson. Soupradith later
said that they "just blew him off."
Soupradith averred that he did not notice
when the two women left, but he did say
that Ingerson left with him and the other
peoplein the bar when it closed. Soupradith
said that he contacted the people who were
in the bar on the night of the murders and
requested that they contact the Granbury
Police Department to give a statement. On
cross-examination, Soupradith stated

that [*38] he often heard that kind of
language in the bar on a daily basis—not
from Ingerson but from other customers.
Soupradith said that the fact that this kind of
language was used at the bar was not
shocking to him.

State's Witnhess Thomas L ouis Sawyer
L

Thomas Louis Sawyer Ill was withess
number twenty-two. Sawyer said that heis
also known as Trey and was working as a
bartender at the restaurant on the night of
June 27. He averred that his shift was from
5:00 p.m. to 10:00 p.m. Sawyer said that
before he left at about 9:30 or 10:00 p.m.,
Ingerson came into the bar and met two
women who had been waiting for Ingerson.

State's Witness Brandon Krider:

Witness number twenty-three was Brandon
Krider, who indicated that he was twenty-
eight yearsold at the time of trial and
testified that he was working as a bartender
at Miyako on June 27, 2008. He said that he
noticed two women come in and sit down at
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the bar at around 9:30 p.m. He described
them as "typical gueststhat camein, jovial,
just having agood time." Krider testified
that at one point in the evening, he heard
Ingerson chastising Richter about
controlling her conduct. By Krider's
account, one of the other men at the bar said
that Richter [*39] came over and groped
him. Krider said that when he l€eft the bar,
Ingerson was standing beside Richter's
vehicle.

On cross-examination, Krider testified that
either Grizzard or Briley suggested to him
that he submit to hypnosisto try to better
remember the details of the night of June
27, 2008. Krider said that he declined to do
so0. He averred that in his prepared statement
to the police he wrote that "[Ingerson] could
have been the wrong person at the wrong
place at the wrong time for al | know, but
he was the last person | saw with the ladies.
That isasitis." Krider also testified that
"there were some roughness in the
conversations and hostilities, but that
seemed normal sometimes between people .
.. It didn't seem enough to be a motive,
though." He testified that he did not see
anything out of the ordinary that night
between Ingerson and the women. Defense
counsel questioned Krider:

[Defense counsel]: Bottom line, Mr.
Krider --Krider, that night you didn't
really see anything out of the ordinary --
I'm not referring to your statement now -
- you didn't see anything out of the
ordinary about the interaction between
Mr. Ingerson, and these girls or anything
like that, did you?

[*40] [Krider]: No sir. | tried to clearly
state that.

State's Witness David Cole Cook:

Witness number twenty-four was David
Cole Cook, who testified that he was a
customer at the bar at Miyako on the night
of June 27, 2008. Cook identified Daniel or
William Buis as another person sitting at the
bar that night. The State had put up a
photograph of Richter and Ferris that had
been previously entered into evidence and
guestioned Cook:

[Prosecutor]: And at some point did one
of them grab your inner thigh or your
crotch area?

[CooK]: Yes, sir.

[Prosecutor]: And which of those ladies
up there wasiit?

[Cook]: The one on the -- closest to me,
the one on theright.

[Prosecutor]: Okay. And if | represent to
you [that] her name is[Richter] and the
other one's nameis [Ferris], would you
disagree with that?

[Cook]: | wouldn't disagree, no, Sir.

Cook went on to testify that everyonein the
bar got up and left at about 11:45 p.m., and
he agreed that the alarms were set and the
doors were locked. Cook said that when he
|eft the bar, he went over to afriend's car for
afew minutes and then left the parking lot
at approximately 11:55 p.m. According to
Cook, as he walked by and said goodnight
to the two women sitting [*41] in the car,
Ingerson was standing outside of it. Cook
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testified that Ingerson never exhibited an
angry demeanor. Cook confirmed that it was
"all friendly and joking and in good fun and
everybody was getting along.” He stated
that he never saw any anger or bitterness on
the part of Ingerson toward anyone. Cook
testified that when he left, he shook hands
with one or both of the women and with
Ingerson. He testified that he did not detect
any animosity, anything wrong, or any
tension at that time.

State's Witness Eric Ryan Contrer as:

Witness number twenty-five was Eric Ryan
Contreras, who testified that he was the
common-law husband of Crystal Tarver and
that they knew Richter. Contreras said that
Richter left him a message on his phone,
asking if she and Maddy could spend the
night with him and Tarver so that Richter
would not have to drive to Joshua, where
Maddy's father lived, and then back to
Granbury. Contreras averred that he
received this message "after midnight . . .
[@round 12:20" on June 28, 2008. Contreras
said that he returned the call to Richter
immediately upon receiving the message but
that she did not answer. Contreras said that
he tried to call Richter a second time to no
avail. [*42] Contreras said that Tarver told
him that she had also tried to call Richter.

State'sWitness Crystal Tarver:

Crystal Tarver, witness number twenty-six,
testified that she was Richter's close friend.
Tarver said that her brother, St. Clair, was
Richter's ex-husband and Maddy's father.
Tarver testified that she tried to call Richter
"more than once" at approximately 12:30

am. on June 28, 2008, but said that she did
not receive an answer. Tarver said that she
left a voice message but that Richter did not
call back. According to Tarver, it was
unusual that Richter did not return her call.

State's Witness Stacy Ann Dooley:

Witness number twenty-seven was Stacy
Ann Dooley. Dooley said that she was
living with St. Clair in June 2008. She
testified that Maddy was staying with her
and St. Clair on June 27. According to
Dooley, she spoke with Richter several
times on the evening of June 27 because
Maddy was upset. She also said that Maddy
spoke with Richter during some of these
calls. Dooley averred that Richter and St.
Clair agreed that Maddy would remain with
Dooley and St. Clair for the night because it
was late, "probably about 11:45." Dooley
said that Richter texted her that night with a
message [*43] stating, "Please don't let my
baby cry." Dooley averred that St. Clair
stayed with her that entire night.

State's Witness M ar quis Cantu:

Witness number twenty-eight was Marquis
Cantu, who testified that heisa Texas
Ranger. He stated that he received an
evidence bag, marked State's Exhibit 157 at
trial, from Grizzard and took it to thelab in
Austin. Cantu said that he filled out a part of
aform and listed the contents of the bag as
being "khaki shorts." Cantu said that his
labeling the contents as "shorts' was a
mistake on his part. He testified he did not
look in the bag but was told its contents. He
averred that some of the writing on the bag,
which Cantu attributed to Grizzard, stating
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that the contents was "[o]ne pair of khaki
pants,” was correct. In all, Cantu said that
he took six separate bags from Grizzard to
the crime laboratory.

State'sWitness Mark Dale Reinhar dt:

Witness number twenty-nine was Mark
Dae Reinhardt, who testified that he was a
Texas Ranger at the time of the
investigation. Reinhardt said that he assisted
in the early part of thisinvestigation by
interviewing witnesses. According to
Reinhardt, he and Cantu visited with Doris
Kelly, wife of David Kelly. By
Reinhardt's[*44] account, even though
David Kelly, being one of Richter's ex-
husbands, was a natural person of interest,
he stopped investigating David Kelly after
he and Cantu had spoken with the Kellys.

Reinhardt said that he was present during
one of the police interviews of Ingerson at
the Granbury Police Department on June 29,
2008. He stated that after Ingerson gave his
permission to search, he searched Ingerson's
vehicle and found State's Exhibit 152, a
receipt from Pennzoil Kwik Kar for service
done on Ingerson's Mazda Tribute. The
receipt was for service on June 28, 2008.
Reinhardt said he also received a
Crimestopper call about a man named
Christopher, who claimed responsibility for
the murders of Richter and Ferris. Reinhardt
said that he spoke with Christopher and
determined he had made up the story of his
involvement in the murders because "he
wanted to be a big boy around his friends."

State'sWithess Rose " Sissy" Cardwell
(Recalled):

Rose "Sissy" Cardwell was recalled as the
next witness. She had previoudly testified as
witness number eleven.

Cardwell testified that she spoke with
Richter after Richter came back from
having lunch with Ingerson. She said
Richter told her that Ingerson gave [*45]
Richter $10,000 to put into her account or
that he put $10,000 into her account. When
asked, "What for?," Cardwell said that
Richter said that she needed money in her
account to show CPS that she was
financially stable to take custody of achild.
Cardwell said that she knew Richter was
wanting Shakarato move in. Cardwell
admitted that she never saw the money and
did not know for sure that Richter received
it from Ingerson or ever put into an account.
Cardwell testified that she told Richter that
"if she wasn't interested in [Ingerson], to not
lead him on, and don't accept dinner
invitations or lunch dates or anything from
him, because it wasn't fair to lead him on if
she didn't have the feelings that he did." She
testified that Richter said, "[W]ell, he's
funny, he makes me laugh.”

On cross-examination, Cardwell averred
when confronted with bank records from
Richter's bank account, that the records
show no $10,000 deposit and that the
records show that on June 23, Richter had
no money in her account. Cardwell then
corrected her testimony to say that Richter
told her that Ingerson gave her $10,000 to
put into her account but not that Richter
ever put the money into the bank account.

State's[*46] Witness Richie Haught:

Granbury Police Department Detective
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Richie Haught was the thirtieth witness.
Detective Haught said that he assisted in the
early stages of the investigation and
contacted "Tom," whom he referred to as
the manager of Miyako, to get his assistance
in getting the people who were at the
restaurant on the night of June 27 to meet
with Haught at the police department.
Haught said that he interviewed the
witnesses who showed up. According to
Haught, Ingerson did not come to the police
department on Saturday, June 28, 2008, at
the time when the other witnesses came but
that instead, Ingerson showed up at 8:00
p.m. and gave avoluntary interview, a
recording of which was admitted as State's
Exhibit 165 and played to the jury.
Detective Haught identified State's Exhibits
158 through 163 as photographs, taken just
days after the murders from a helicopter,
showing the scene of the murders and the
surrounding neighborhood.

State's Witness David Cole Thomas:

Witness number thirty-one was David Cole
Thomas, aresident of Johnson County,
Texas. Thomas said that he, hiswife April,
and their children spent the night of June 27,
2008, at the Kellys home. Thomas testified
that David [*47] Kéelly, one of Richter's ex-
husbands, did not |eave the home that night.
They were also there when the Texas
Rangers cameto interview David and Doris
Kelly on June 28, 2008.

State's Witness April Thomas:

Witness number thirty-two was April
Thomas, who testified that sheis David
Cole Thomas's wife. She said that she was

also at the Kellys home on the night of June
27. Shetestified that sheisavery light
slegper and that she did not hear anyone
|eave the home that night after everyone
went to bed.

State's Witness Saundra Jay Schaad:

Saundra Jay Schaad, witness number thirty-
three, testified that she operated a business
in Granbury known as Kwik Kar Lube and
Tune. Schaad testified that State's Exhibits
152, 155, and 156 showed that Ingerson
brought his automobile to Kwik Kar for
service on Saturday, June 28, 2008, at 11:30
am. By Schaad's account, Ingerson's
vehicle received afull-service oil change
including a hood check, atire check, a
fluids check, awindow cleaning, and a
vacuum of the vehicle. According to
Schaad, the exhibits demonstrated that all
these services were done by a Kwik Kar
employee named Scott Wayman. Schaad
stated that Ingerson had mentioned to her
when he picked [*48] up his car that he had
broken up with agirlfriend over her
drinking habits. Schaad said that he thought
this was an unusual conversation because
Ingerson had never before discussed his
relationships. Schaad said that Ingerson's
brother, Don Ingerson, aso brought his
vehiclein for service earlier in the morning
on the same day as Ingerson.

State's Witness Adam Unnasch:

Witness number thirty-four was Adam
Unnasch, who testified that he is a Research
Specialist with the Texas Department of
Public Safety. He stated that his work
involves providing in-depth telephone
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analysis and that he works with the unit
within the Department that is known as the
Telecommunications Research Analysis
Center. Unnasch testified that he prepared
State's Exhibit 167, which he described as a
record of the number of outgoing and
incoming calls and text messages between
two telephone numbers belonging to
Ingerson and various other personsin 2008.
Exhibit 167 shows 264 total calls and text
messages exchanged between Ingerson and
Richter from May 8, 2008, to June 27, 2008.
The same exhibit shows 355 combined
telephone calls and text messages between
Ingerson and Lynn Harper during May and
June 2008. Thiswitness[*49] confirmed
that the last outgoing telephone call made
on June 27 from Richter's phone began at
11:52 p.m. and that a voicemail message
was left. He stated that there were four
incoming calls made to Richter's phone on
June 28, 2008—one at 12:22 a.m. from Eric
Contreras, unanswered; another call from
the same number at 12:29 am., unanswered;
and two phone calls from Crystal Tarver to
Richter—one at 12:32 am., unanswered;
and one at 12:33 a.m., unanswered but a
voicemail message left.

Unnasch testified that no phone calls were
answered or returned after 11:52 p.m. on
June 27, 2008, on Richter's phone. Unnasch
testified that from the map record portion
that locates cell towers for cellphone
contacts, Ingerson was shown to have made
acall on hiscellphone at 12:16 am. from a
cell tower in Granbury, Texas, to Lynn
Harper—Ilasting two minutes.’ The same

map record reflects a second call from a
different cell tower—at 12:42 am. to Lynn
Harper—Ilasting one minute.

Unnasch also testified that through the
cellphone map record, he was able to trace
Mohamed Sylla's movement on the night of
the murders. According to Unnasch, the
map indicated that Syllahad made acall in
the vicinity of Marshall, Texas, around 8:00
p.m. Unnasch said that Sylla's calls
increasingly got closer to Granbury. The
exhibit shows that Sylla made and received
acall within Granbury just after 11:16 p.m.
Unnasch averred that Sylla made an
outgoing call at 11:53 p.m. and received an
incoming call at 11:55 p.m. and then did not
receive or make another call until nearly
2:30 am. on Saturday. Unnasch said that
Sylla's movements from there could be
traced through his cellphone usage and that
the movement displayed that he had driven
from Granbury to Dallas/Fort Worth
International Airport.

State's Withess M ohamed Sylla:

Mohamed Sylla was witness number thirty-
five. He testified at trial that he was a thirty-
three-year-old African-American who was
born in Ottowa, Canada, and lived in an
apartment in Granbury at the time of the
murders. He stated that he had been
convicted of the crime of organized criminal
activity in Texas and was sentenced

to[*51] eight yearsin aTexas penitentiary,
of which he served two years. Sylla said that
he met Richter at the tax office when he

Friday night, June 27, 2008, he went to his home and then left from

14 Ingerson stated in one of his voluntary recorded statements at the there to go to Lynn Harper's residence, [*50] where he spent the

Granbury Police Department that after he left the restaurant on

night with her.
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came there with his coworker, who was
buying license plates. He testified that he
got Richter's telephone number the first time
that he met her, that he later called her to go
out on adate, and that their relationship
ultimately became a sexual one. Syllasaid
that he met Richter in early 2008 and that he
was in contact with her by phone on the
night of her murder.

According to Sylla, he had been out of town
on June 27 for work and was driving back
to his apartment from Louisiana. Sylla said
that while he was out of town, two female
friends who were in their early 20s—Casey
Turner and Kristina Scott—were at his
apartment. Sylla stated that he had left a key
with Turner so that the two women could
decorate his apartment. By Sylla's account,
he had an intimate relationship with Turner,
but Scott was merely a mutual friend of his
and Turner's. Syllasaid that he called
Turner when he got to Fort Worth from
Louisianato tell her that he was on his way.

Initially, Sylla averred that Richter did not
know that he would be back in Granbury
and that he had not received [*52] any text
or voice messages from her that day. But
when shown text messages that had come
from his phone to Richter's, Sylla said that
he would not dispute that the texts were
from him and that the two had
communicated by text that day. Sylla
averred, however, that he never indicated to
Richter that he would be back in town and
that he had specifically contacted Turner,
who he said he was more interested in
contacting. By Sylla's account, he preferred
Turner's romantic liaisons over those of
Richter. And, according to Sylla, Richter's

romantic interest in him exceeded his
romantic interest in her.

Syllasaid that he got back to his apartment
between 11:00 and 11:30 p.m. He averred
that he then visited with Turner and Scott,
rested awhile, and packed for atrip he was
making to Virginialeaving from DFW
Airport that morning. He said he was going
to visit hisaunt and his sister. Sylla said that
he left his apartment between 2:00 and 2:30
am.

Syllasaid that whilein Virginia, Briley
called him on Saturday, June 28, and asked
that he go to the nearest police station for an
interview, which he did. Sylla stated that it
wasn't until hisdrive to the Virginia police
station that he was informed [*53] that
Richter had been murdered. Despite
learning this, Sylla said that he attempted to
call Richter.

Syllasaid that he later spoke with Grizzard
and Briley when he returned from his
Virginiavisit. Syllaalso said that he was
scared because there was talk in the
community that there "may have been
something racial going on that caused
[Richter] to lose her life." Syllasaid that he
was concerned that he was a suspect.

On cross-examination, Sylla elaborated on
his previous conviction. He said that he was
paroled after two years and was still on
parole in June 2008.

Syllaaverred that the vehicle he drove to
the airport was a sand-colored Cadillac
Escalade, avehicle he had purchased afew
weeks prior to the murders. Syllainitialy
stated that he owned the Escalade for
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"[p]robably ayear." He admitted later that,
roughly five months after he purchased it,
he had placed the Escalade on consignment
with the dealership that he had bought it
from.

Sylla aso changed his story multiple times
about when and who told him about
Richter's murder. At timesin histestimony,
he averred that Briley had informed him
when Briley called himin Virginia. At other
times, Richter averred that a coworker
called him [*54] as hedrovetothe Virginia
police station and informed him that Richter
had been murdered. Sylla also changed his
story multiple times regarding who had
called him first, Briley or his coworker.
Ultimately, Syllasaid he could not
remember who called him first and ssimply
stated that he was "standing by [his]
testimony." Syllawas equally confused as
to what either caller had told him. At one
point Sylla seemed to have said that he had
deduced that Richter had been murdered
because Briley had told him something bad
had happened to Richter and his coworker
had reported seeing a coroner's vehicle near
Richter's vehicle on Saturday morning. But
then Sylla said that he may have learned
about Richter's murder from this coworker,
who learned about the murder on the
Internet.

State's Witnhess Casey Turner:

Witness number thirty-six was Casey
Turner, who testified that she was twenty-
four at the time of trial. Turner said that she
met Syllawhile he was a customer at a UPS
store where she and Scott worked. Turner
testified that she and Scott had been

decorating Sylla's apartment while he was
out of town. According to Turner, Sylla got
to his apartment on June 27, 2008, between
11:10 and 11:15[*55] p.m. and then he left
between 2:00 and 2:30 a.m. to go to the
airport for atrip. Turner said that Sylla's
flight was "really early in the morning [for
him] to goto ajob." Turner also said that
Sylladid not take a bag with him to the
airport. Shetestified that even though she
had gone out to eat with Sylla on occasion,
she repeatedly denied that the two had ever
been sexually intimate.’s She also denied
that the reason Sylla drove home before
flying out was specifically to see her.
Turner said that she did not know Richter or
Ingerson.

State's Witness Kristina Scott:

Kristina Scott, withess number thirty-seven,
testified that she was twenty-one years old
at thetime of trial. She stated that she and
Turner were at Sylla's apartment, waiting
for him to return from Louisiana on Friday,
June 27, 2008. She averred that Sylla
arrived later in the evening and left
"sometime after 2" to catch aflight to go
visit "family." [*56] Specifically about
Syllaleaving that morning, Scott said that
she "wasn't dlert" and that she
"remember[ed] kind of waking up alittle bit
because of [Sylla] opening the door and
stuff." Scott said that she did not know
Richter or Ingerson.

15 9ylla tedtified that he and Turner were intimate, and that he was
more interested in spending time with Turner than he was with
Richter. When Turner was asked specifically about Sylla's testimony
that the two had had at least one sexual encounter, Turner replied,
"That, no."



Page 24 of 39

2016 Tex. App. LEXIS 11698, *56

State's Withess James M ar lowe:

James Marlowe was witness number thirty-
eight. Marlowe testified that he is the owner
of Comet Dry Cleaners and knew Ingerson,
and said that Ingerson had dropped off a
pair of pantsto be cleaned at 11:59 am. on
Saturday, June 28. State's Exhibit 176 isa
copy of the dry cleaner receipt identified by
Marlowe. Marlowe said that Ingerson had
been a customer for several years and that it
would not be unusual for him to drop off
clothes to be cleaned on a Saturday or any
other day. According to Marlowe, the

procedure at the cleaners was for the clothes

to be placed on a counter when dropped off,
then placed in abag. Marlowe said that the

bags are not laundered or sanitized between
different sets so that the clothes are dropped

out of the bags, sorted for cleaning, and then

placed into appropriate buggies with
everybody else's clothes needing that type
of processing. Marlowe averred that the
buggies contained many items of

clothing [*57] from different customers.

Marlowe said that he was mowing afield on
his tractor on Sunday, June 29, when he
received a call from the police department
asking him to come to his Granbury store so
that they could pick up some clothing.
Marlowe said that he contacted his
daughter, Chandra Ehardt, who went with
him to the store to get the clothing.
According to Marlowe, he had customers
who were police officers, Sheriff's deputies,
DPS officers, and former Texas Rangers.
Marlowe said that he believed that many of
his customers owned and regularly fired
guns. He testified that on Sunday night, the
police took the pants Ingerson had dropped

off for cleaning on Saturday, June 28, 2008.

State's Withess Chandr a Ehar dt:

Witness number thirty-nine was Chandra
Ehardt. She said that she went to the dry
cleaners with her father, Marlowe, to meet
the police and deliver to them the clothes
they wanted to pick up. She confirmed the
process of how the clothes are checked in,
put in bags, pushed over the marking
counter, sorted by different methods of
processing, and dumped into buggies for
cleaning. Ehardt testified that the police
officer picked up one shirt and one pair of
pants. She confirmed that [*58] Ingerson's
clothes were mixed other customers
clothing items that were placed together in
the bags and in the buggy.

State's Witness Phillip Stout:

Phillip Stout, witness number forty, testified
that he worked for the Texas Department of
Public Safety crime laboratory in the Trace
Evidence Section. Stout said that he
analyzes glass, paint, hairs, fibers, unknown
substances, and various materials. Stout
explained how gunshot residue containing
the compounds lead, barium, and antimony
are contained within the gas that is gjected
from agun whenitisshot. Healso
explained how these three substancesin
molten form result from the explosion of the
gunpowder and sling the bullet out of the
gun. He explained how the stubs and the
particles on them are ranked with all three
components being a finding of
"characteristic" and that if only two of the
components are found, it is afinding of
"Indicative." Stout said that these particles
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can be collected on what he called stubst¢
and then analyzed.

In this case, Stout said that he did gunshot-
primer-residue testing on Ingerson's pants
and from under the driver's seat in the
Ingerson vehicle. [*59] From the stubs
taken off Ingerson's pants, Stout averred
that one sample of it had al three
components and three others had only two
components. Concerning the samples from
under the front of the driver's seat, Stout
said that he found only one particle that was
a"[tjwo-component particle.”" He testified
that the particles can collect on a gun when
it isfired and then rub off on items such as
clothing and underneath a car seat that
might come in contact with the gun. Stout
said that particles can remain on clothing,
can be transferred from one piece of
clothing to another by contact, and that this
type of transfer can occur in adry cleaning
environment. He said that residue particles
can exist for an indefinite period of time
and, accordingly, it could not be determined
when the particles were gathered on the
pants and under the car seat. Stout also said
that in addition to firing agun, there are
other situations that can lead to the same
types of residue as found on Ingerson's
pants, including: brake pads, automobile
electricians, car radio installers, and
furniture finishers.

State's Witness Scott Wayman:

Scott Wayman, witness number forty-one,
testified that he was twenty-four at
the[*60] time of trial and that he had

16 A photograph of astub is shown in State's Exhibit 53.

worked at the Kwik Kar in Granbury on
June 28, 2008, when Ingerson brought his
Mazdavehicle in for service. Wayman said
that as he was vacuuming Ingerson's
vehicle, he noticed agun under the driver's
seat. By Wayman's account, he didn't think
it was unusual for a customer to have a
firearm under the front seat. Wayman said
that later, "Ranger Danny" called and asked
if he had seen anything unusual about
Ingerson’s vehicle when it was serviced.
Wayman said that he mentioned seeing a
gun. Wayman made a statement in August
2008 to Briley describing the gun as a
revolver with a hammer. At Briley's request,
he drew a picture of the gun, which was
admitted as State's Exhibit 172, and that he
drew a hammer on that gun. He also
identified a picture of arevolver with a
hammer like what he saw, which was
admitted as State's Exhibit 170.

Wayman testified that he could only see a
part of the gun because it wasin a holster.
He described the barrel as being pointed
towards the rear of the vehicle and as laying
under the driver's seat, not fully exposed to
easy view. Wayman said that his statement
specifically was, "it had an Sand W
stamped on the grip." Wayman also [*61]
said that he clearly identified the gun as
having a hammer: "l could see the
hammer." It isin evidence that Wayman
drew a hammer on the drawing admitted as
State's Exhibit 172.

Later, in April of 2009, Briley again
contacted Wayman. Wayman said that
Briley visited with him at a Whataburger
about his statement and then Briley and
another Granbury detective took him to
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Cabelasto look at guns. Wayman said that
at Cabela's, Wayman picked out arevolver
that he said he thought looked like the gun
he had seen on June 28, 2008. Exhibits 173,
174, and 175 are photographs of the guns he
picked out at Cabelas, which Briley later
identified as being Colt hammerless
revolvers. Despite Wayman having picked
out a Colt at Cabelds, heinsisted at trial that
the gun he saw in Ingerson's car was a
Smith & Wesson.

State's Witness M elinda Russall :

Melinda Russell was witness number forty-
two. Russdll testified that she lives in South
Texas and was thirty-four years old at the
time of trial. She said that in 2007, she had a
four-month relationship with Ingerson that
became intimate at some point. She testified
that in December 2007, Ingerson showed
her asilver revolver that he had stored in the
cargo [*62] areaof hiscar. Russell also said
that Ingerson was at the Heat Wave car
show in March 2008.

State's Withess Mary Michelle
Schroeder:

Mary Michelle Schroeder was witness
number forty-three. She testified that she
met |ngerson through her late husband,
Craig, who was one of Ingerson's best
friends, and she said that the two men had
been friends for probably twenty-five years.
She averred that she and her husband
attended the Fourth of July paradein
Granbury with Ingerson and his girlfriend,
Lynn. Schroeder testified asto one
conversation that she had with Ingerson
when the subject of Ingerson's being at the

restaurant on the night of the murders came
up. She averred that Ingerson did not act
like his being there was any big deal and
that he conveyed the attitude that he just
happened to be one of the other people
there.

State's Witness Michael Propst:

Michael Propst, witness number forty-four,
testified that he had known Ingerson since
high school, so for over thirty years. By
Probst account, he lost track of Ingerson
when Ingerson moved to Indiana, but he
said that they reconnected around 2008. He
indicated that he began to meet with
Ingerson periodically and talk with him on
the phone. [*63] Propst said that he had a
conversation with Ingerson about the fact
that Ingerson had adinner date with Richter.
He said he later asked Ingerson about
whatever happened between him and the
girl in Granbury. He said that Ingerson's
response was to hang his head and say, "I
won't be seeing her anymore." Propst
testified that sometime between the end of
June and early July of 2006, he saw a
handgun case in Ingerson's vehicle that
Ingerson said contained "a .38." Propst
averred, however, that he never actually saw
the gun.

State's WitnessLynn Ann Har per:

The next witness, number forty-five, was
Lynn Ann Harper. Harper testified that she
had been dating Ingerson for alittle more
than two years, beginning in January 2008.
She said that her relationship with Ingerson
was physically intimate. Harper said that
she talked with Ingerson several times on
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Friday, June 27. By Harper's account,
Ingerson told her that he was going to do
some work in his office at his house, go to
grab abite to eat, and would talk with her
later about plans for the weekend. She said
that he next called her at 12:15 am. and
asked if he could come over, to which she
replied yes. According to Harper, Ingerson
came [*64] to her place in Arlington about
1:30 am. on June 28. Harper said that
Ingerson acted normal and did not seem
anxious, agitated, or upset. After they woke
up, Harper said that Ingerson left her house
to go to acar show at LaGrave Field and
then he came back to her house at alate
lunch time. She said he then got acall and
left to go back to Granbury that evening.

State's Witness Danny Briley:

Witness number forty-six was Danny
Briley, who testified that heisa Texas
Ranger. Briley was involved in this murder
investigation from the time the bodies were
discovered on the morning of June 28,
2008, having arrived at the crime scene
around 10 am. Briley averred that he
located Richter's cellphone on the
floorboard of the vehicle between the
driver'slegs and immediately attempted to
determine who had been called from the
phone and had made calls to the phone.

Briley located persons he was interested in
speaking with from the cellphone's records.
He said that he proceeded to contact many

of the people who were on the cellphone's

records and had other investigators contact
other people that he did not talk to initially.
By Briley's account, he contacted Ingerson
by telephone and asked him [*65] to come

to Granbury for ameeting. Briley said that
Ingerson came to Granbury and went to the
police department, where Ingerson gave his
first voluntary statement to Detective Richie
Haught. Briley, who had not been at that
first interview, then interviewed Ingerson at
around 3:30 p.m. at the Granbury Police
Department. Ingerson maintained his
innocence and answered all of the questions.

During that interview, according to Briley,
Ingerson was confused about what time the
bar closed. Briley said that Ingerson thought
it closed at 11:00 p.m., when it in fact
closed at midnight. Briley said that
Ingerson'’s testimony was consistent with
statements from other witnesses about the
bar closing and people leaving. According
to Briley, Ingerson insisted that he spoke
with the two girlswhile the girlssat in
Richter's car with the windows down. He
also admitted he was the last person to leave
the parking lot that night except for the two
women still sitting in the car parked in the
parking lot. Briley averred that he
coordinated Hutson's visit to Sharon
Hutcheson, Ingerson's ex-wife in Indiana,
when Hutson picked up the .38 caliber
jacketed bullets that went with the .38
caliber gun Hutcheson [*66] had said she
gave back to Ingerson.

Briley said that he handled the contact with
the Kwik Kar personnel and the interview
with Wayman. Briley stated that Wayman
had identified the gun he saw as a Smith &
Wesson and that he put that in Wayman's
typed, sworn statement because that was
what Wayman had said. Briley testified that
Wayman drew the picture of the revolver
shown in State's Exhibit 172 in his presence.
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Briley testified that he asked Ingerson about
the .38 caliber Colt Detective Special that
Ingerson's ex-wife in Indiana had said she
had given back to Ingerson and that
Ingerson told Briley that he had last
possessed the gun, which he called a silver
revolver, six months before the interview
with Briley.

Briley testified that Ingerson told him that
he sold the .38 to aMexican in South Texas.
Ingerson's statement would have put the
date of sale at either December 2007 or
January 2008. Briley participated in al three
of the videotaped interviews of Ingerson
that are marked State's Exhibits 154, 165,
and 198, all of which were played to the
jury in open court. Briley admitted that he
spoke with Elrod, Stonebraker, and
Mathew—all of whom were from Indiana—
about the .38-caliber Colt [*67] bobbed-
hammer pistol. Briley said that he was the
investigator who dug up the twenty-two
bullets'” fired from the .38-caliber Colt
bobbed-hammer pistol that Ingerson once
owned. Story's report, Exhibit 59, shows
that Grizzard submitted these bulletsto
Story at the DPS lab for analysis.

During Briley's testimony on cross, this
colloquy transpired:

[Defense Attorney]: Okay. And let me
just ask you to please tell the jury what
evidence was recovered from the
victim's vehicle or the -- or the crime

17 Story's report concluded that the bullet found at the crime scene
was not fired from the same gun as these twenty-two bullets dug up
in Indiana. When he was on the stand, Story testified to his
conclusion that the bullet found at the crime scene had not been fired
from the same gun that fired the twenty-two bullets recovered in
Indiana.

scene other than Mr. Ingerson's
fingerprints or item 11, the bullet, that
connect him in any way to this murder.

[Briley]: Well, that's not just the only
thing to connect him to this murder.

[Defense Attorney]: My question was,
what DNA, hair, blood, bullets, | mean
other than hisfingerprints -- and |
understand that your theory of this case
Isthat that bullet came from a murder
weapon, but the fact of the matter is
there's no ballistics and there's no
murder weapon in this case. Is that true?

[Briley]: We have not recovered a
murder weapon in this case.

[Defense Attorney]: And there's no any
kind of forensic or ballistic report that
connects item Number 11, the bullet
with Shawna Ferris DNA on [*68] it, to
any gun ever owned by [Ingerson].

[Briley]: There's no direct evidence.

[Defense Attorney]: Okay. So back to
my original question. What did you
recover out of the vehicle -- or the DPS -
- you didn't do it, the DPS crime unit did
it. Arethey competent?

[Briley]: Arethey -- isthe DPS crime
scene competent? Y es.

[Defense Attorney]: And the labs who
do the analyses, are they competent?

[Briley]: Yes.
[Defense Attorney]: In your opinion?

[Briley]: Yes.
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[Defense Attorney]: And they went over
the vehicle, did they not?

[Briley]: Yes.

[Defense Attorney]: It -- the crime scene
was roped off, and y'all didn't
contaminate it. You've already testified
to that.

[Briley]: Correct.

[Defense Counsel]: And they got there
and they were there several hours, were
they not?

[Briley]: Correct.

[Defense Counsel]: And you've
identified blood splatter and blowback
and things like that in your documenting
the scene.

[Briley]: Yes.
[Defense Counsel]: That's all fair to say.
[Briley]: Yes, sir.

[Defense Attorney]: And what hair or
fiber or DNA of [Ingerson] or any other
biological evidence was found at the
crime scene or in the vehicle that you
were talking about, this science stuff?

[Briley]: About that vehicle, none. [*69]

[Defense Attorney]: Okay. What about
the entire crime scene?

[Briley]: Entire crime scene, none other
than you've mentioned.

[Defense Attorney]: The fingerprints?
[Briley]: Correct.

[Defense Attorney]: And were his shoes
and clothes and the stuff that he turned
over in hisvehicle, were those checked
for blood, checked for biological
evidence, checked for hairs of the
victims, checked for fibers, that sort of
stuff?

[Briley]: The clothes that he submitted
were checked for those sort of things,
yes.

[Defense Attorney]: Okay. And were
there any biological -- any DNA, any
hair, any fibers recovered?

[Briley]: There was some hair and fibers
recovered, but none to Ingerson.

[Defense Attorney]: Okay. And, in fact,
the fingerprints, we talked about this
earlier, and | don't know if you were --
were here for any of that testimony, |
don't think you were, but you're aware
that there were many other unidentified
prints on the vehicle.

[Briley]: Yes, | am.

[Defense Attorney]: So the -- blowback
blood that you identified on the dash of
the vehicle, none of that was found on
any of -- of Mr. Ingerson's clothes.

[Briley]: None of the clothes that he
submitted --

[Defense Attorney]: What --
[Briley]: -- that they [*70] found.

[Defense Attorney]: None on the pants,
not on the shirts, not on the shoes.

[Briley]: None.
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On cross-examination, Briley admitted that
there was no DNA, hair, blood, or bullets
that constituted forensic evidence
connecting Ingerson to the murders. Briley
likewise admitted that there was no kind of
forensic or ballistic report that connects
item 11, the bullet with Ferriss DNA on it
found at the murder scene, to any gun ever
owned by Ingerson. Thereis no direct
evidence at all connecting Ingerson to the
murders.

Defense Witness Ronald Thomas Fazio:

Thefirst witness for the defense was Ronald
Thomas Fazio. Fazio testified that he is the
Laboratory Director and one of the senior
forensic scientists for Integrated Forensic
Laboratories. Fazio testified that heis an
expert in the field of forensic science and
criminal forensic laboratories.

Fazio said [*71] that he had reviewed
Story's reports regarding Story's analysis
and interpretation of bullets and firearms
submitted for examination. Fazio agreed
with Story's conclusions stated in the
reports; however, he was highly critical of
Stout's January 6, 2011 gunshot residue
report because while Fazio said he agreed
with the procedures identified by Stout
concerning the collection of particles, Fazio
stated that gunshot residue analysisisa
terrible forensic tool, averring that gunshot
residue particles that may be found are tiny
metal balls that do not evaporate, do not
decompose, and can remain on surfaces for
years.’® He stated that it would be no

BStout himself testified that there was no way to determine how
long residue had been on the pants and interior of Ingerson's car.
Stout also testified that the type of residue collected could have

surprise to find certain residue particles on
the belongings of any person who owns
firearms. Furthermore, Fazio testified that if
hard evidence collected from clothing has
been in contact with other material or
potential evidence, then it could not be ruled
out that the gunshot residue may have been
transferred from other clothing not collected
or tested. He indicated that at histesting
center, gunshot residue testing was not
performed because it is not a very good
forensic tool. He further said that some
research shows fireworks, brake pads, [*72]
and other environmental contamination can
show gunshot residue-like particles. He said
that gunshot residue examiners generally
put very little weight to a two-component
particle and that the top tier is the three-
component particle.

Defense Withess Sonny Frishie:

Defense witness number two was Sonny
Frisbie. He stated that he is employed as an
investigator with the Hood County Sheriff's
Office. He testified that Richter was a walk-
in complainant when she came to the
sheriff's office on September 10, 2007,
wanting to make a complaint. He said that
she camein to file aterroristic threat report.
He was unable to give details on how the
complaint was handled by the sheriff's
office.

Defense Witness C. R. Feazdll:

Defense witness number three was C. R.
Feazell. He testified that he owns property
in Tolar, Texas, which contains a pond. He
testified that Ingerson would call him from

originated from multiple non-firearm-related scenarios.
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time to time, requesting permission to go to
that pond to shoot [*73] firearms. He aso
stated that when Ingerson came to Feazell's
property, he loaned Ingerson his pickup
truck. Feazell said that he often carried
firearmsin his pickup truck because, asa
quail hunter, he does alot of shotgun
shooting. He said that heis alongtime
friend of Ingerson's father.

Defense Witnhess Steven Gomez:

Steven Gomez was defense witness number
four, who testified that he was in Granbury
at abusiness known as RC's Bar on the
night of June 27, 2008. Gomez averred that
he stayed at the bar until it closed at about
midnight and then left with afriend, Joseph
Morvan. By Gomez's account, he and
Morvan drove to a Jack-in-the-Box, arriving
at about 12:15 a.m. on Saturday, June 28.
Gomez said that they obtained food in about
ten minutes, taking the timeto 12:20 to
12:25 a.m. Gomez said that they then
stopped to eat their food right behind the
Jack-in-the-Box at his mom's house,
somewhere between 200 and 300 yards
from Miyako. According to Gomez, he and
Morvan had eaten their food and were
talking while sitting on the tailgate of their
vehicle when they heard two gunshots.
Gomez said that the time of the gunshots
was between 1:00 and 1:30 am. Hetestified
that the gunshots[*74] came from the
restaurant area. While Gomez conceded that
the sounds he heard could have been made
by fireworks, he averred that it "[s|ound[ed]
like gunshots to me."

Defense Witness Joseph M or van:

Joseph Morvan was defense witness number
five. Morvan confirmed that he and Gomez
had bought their food and were sitting
within 200 to 250 yards of Miyako when
they heard what they believed were
gunshots at around 1:00 a.m. He testified he
was eighty percent sure that the noises he
heard were gunshots.

Defense Witness Ronnie Curry:

The defense called its final witness, Ronnie
Curry, defense witness number six. Curry
said that he works as a security guard at
Comanche Peak Nuclear Power Plant. He
testified that his home isin Granbury, right
off of State Highway 144. Curry said that
on hisway home, he routinely drives by the
Bear's Plumbing business that is next to
Miyako. He testified that when he drove by
the Miyako and Bear's Plumbing parking
areaat approximately 12:05 to 12:20 am.
on June 28, 2008, he noticed an SUV -type
light-colored vehicle that was parked under
the big floodlight in the parking area. When
he learned of the murders, he said he
contacted the Granbury Police Department
and gave [*75] a statement about observing
the parked vehicle.

Rebuttal Withesses:

The State called four rebuttal witnesses.
Three testified to hearing fireworks or
gunshots a couple of hours earlier on the
evening of June 27 but not around midnight.
The fourth witness was the detective that
Ronnie Curry gave his statement to about
having seen alight-colored SUV.

End of Testimony:
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Both the State and the defense closed
without calling any other witnesses.

V. DiscussiON

Ingerson was charged with Capital Murder
by an indictment dated March 3, 2010. The
indictment alleged in part as follows:

... that on or about the 27th day of June,
2008, . . . in Hood County, Texas, FRED
EARL INGERSON, I11, Defendant, did
then and there intentionally or
knowingly cause the death of an
individual, Robyn Richter, by shooting
Robyn Richter with afirearm, and did
then and there intentionally cause the
death of an individual, Shawna Ferris,
by shooting Shawna Ferriswith a
firearm, and both murders were
committed during the same criminal
transaction.

Ingerson was convicted by ajury of capital
murder and sentenced by the court to life
imprisonment without parole.

Ingerson duly perfected appeal to this court
and asserted as[*76] hisfirst point: "THE
EVIDENCE PRESENTED AT TRIAL
WASLEGALLY INSUFFICIENT TO
SUPPORT THE VERDICT OF GUILT;
NO RATIONAL TRIER OF FACT
COULD HAVE DETERMINED THE
ELEMENT OF IDENTITY BEYOND A
REASONABLE DOUBT."

Justice Meyers has stated as follows:

In assessing the legal sufficiency of the
evidence to support a criminal
conviction, we consider all the evidence
in the light most favorable to the verdict

and determine whether, based on that
evidence and reasonable inferences
therefrom, arational juror could have
found the essential elements of the crime
beyond a reasonabl e doubt. Jackson v.
Virginia, 443 U.S 307, 318-19, 99 S Ct.
2781, 61 L. Ed.2d 560 (1979); Powell v.
Sate, 194 SW.3d 503, 506 (Tex. Crim.
App. 2006); Guevara v. Sate, 152
SW.3d 45, 49 (Tex. Crim. App. 2004).
The reviewing court must give deference
to "the responsibility of the trier of fact
to fairly resolve conflicts in testimony,
to weigh the evidence, and to draw
reasonable inferences from basic facts to
ultimate facts." Jackson, 443 U.S at
318-19, 99 S Ct. 2781. Inreviewing the
sufficiency of the evidence, we should
look at "events occurring before, during
and after the commission of the offense
and may rely on actions of the defendant
which show an understanding and
common design to do the prohibited
act." Cordova v. Sate, 698 SW.2d 107,
111 (Tex. Crim. App. 1985). Each fact
need not point directly and
independently to the guilt of the
appellant, as long as the cumulative
force of all the incriminating [*77]
circumstances is sufficient to support the
conviction. See Johnson v. Sate, 871
SW.2d 183, 186 (Tex. Crim. App. 1993)
("[i]t is not necessary that every fact
point directly and independently to the
defendant's guilt; it is enough if the
conclusion is warranted by the combined
and cumulative force of al the
incriminating circumstances."); Barnes
v. Sate, 876 SW.2d 316, 321 (Tex.
Crim. App. 1994); Alexander v. Sate,
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740 SW.2d 749, 758 (Tex. Crim. App.
1987). Circumstantial evidenceisas
probative as direct evidence in
establishing the guilt of an actor, and
circumstantial evidence alone can be
sufficient to establish guilt. Guevara
152 SW.3d at 49. On appeal, the same
standard of review is used for both
circumstantial and direct evidence cases.
Id.

testimony, to weigh the evidence, and to
draw reasonabl e inferences from basic
facts to ultimate facts.

Jackson v. Virginia, 443 U.S. 307, 318-19,
99 S Ct. 2781, 2788-89, 61 L. Ed. 2d 560,
cert. denied, 444 U.S 890, 100 S Ct. 195,
62 L. Ed. 2d 126 (1979) (footnote omitted).

In Hooper v. State, the court further states:

Under the Jackson test, we permit juries

Hooper v. Sate, 214 SW.3d 9, 13 (Tex.
Crim. App. 2007).

In Jackson v. Virginia, Justice Stewart
provides further guidance:

to draw multiple reasonable inferences
aslong as each inference is supported by
the evidence presented at trial. However,
juries are not permitted to come to

After Winship the critical inquiry on
review of the sufficiency of the evidence
to support a criminal conviction must be
not simply to determine whether the jury
was properly instructed, but to
determine whether the record evidence
could reasonably support afinding of
guilt beyond a reasonable doubt. But this
inquiry does not require a court to "ask
itself whether it believes that the
evidence at the trial established guilt
beyond a reasonable doubt." \Woodby v.
INS, 385 U.S, at 282, 87 S. Ct. at 486
(emphasis added). Instead, the relevant
guestion is whether, after viewing the
evidence in the light most favorable
to[*78] the prosecution, any rational
trier of fact could have found the
essential elements of the crime beyond a
reasonable doubt. See Johnson v.
Louisiana, 406 U.S, at 362, 92 S. Ct. at
1624-1625. Thisfamiliar standard gives
full play to the responsibility of thetrier
of fact fairly to resolve conflictsin the

conclusions based on mere speculation
or factually unsupported inferences or
presumptions. To correctly apply the
Jackson standard, it is vital that courts of
appeals understand the difference
between a reasonable inference
supported by the evidence at trial,
speculation, and a presumption. A
presumption is alegal inference that a
fact existsif the facts giving rise to the
presumption are proven beyond a
reasonable doubt. See Tex. Penal Code §
2.05. For example, the Penal Code states
that a person who purchases or receives
aused or secondhand motor vehicleis
presumed to know on receipt [*79] that
the vehicle has been previoudly stolen, if
certain basic facts are established
regarding his conduct after receiving the
vehicle. Tex. Penal Code § 31.03(c)(7).
A jury may find that the element of the
offense sought to be presumed exists,
but it is not bound to find so. Tex. Penal
Code § 2.05. In contrast, an inferenceis
a conclusion reached by considering
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other facts and deducing alogical
consegquence from them. Speculation is
mere theorizing or guessing about the
possible meaning of facts and evidence
presented. A conclusion reached by
speculation may not be completely
unreasonable, but it is not sufficiently
based on facts or evidence to support a
finding beyond a reasonable doubt.

As stated above, juries are permitted to
draw multiple reasonable inferences
from the evidence (direct or
circumstantial), but they are not
permitted to draw conclusions based on
speculation.

Hooper v. Sate, 214 SW.3d at 15-16
(footnote omitted).

The State's burden here was to prove
beyond a reasonabl e doubt that Ingerson did
intentionally or knowingly cause the death
of, first, an individual named Robyn Richter
by shooting her with afirearm and, second,
did also intentionally or knowingly cause
the death of a second individual named
Shawna Ferris by shooting her with a
firearm.

The[*80] State urges eight items of
evidence that it contends establish guilt
beyond a reasonable doubt in this
circumstantial evidence case. Those items
are

(1) Ingerson's relationship with Richter,

(2) Ingerson's alleged motive to murder
the victims because of Richter's
disingenuous feelings towards him,

(3) Ingerson's presence at the location

and time of the victims murders,

(4) Ingerson’'s ownership of agun of the
same make and caliber as the murder

weapon,

(5) the presence of the gun under the
driver's seat in Ingerson's vehicle the day
after the murders,

(6) the presence of gunshot residue
under the driver's seat of Ingerson's car
and on the pants I ngerson wore the night
of the murders,

(7) Ingerson's alleged suspicious activity
following the murders, and

(8) Ingerson's incriminating statements
to police and others.

The State contends it proved that Ingerson
was romantically interested in Richter but
that Richter was using Ingerson's feelings
for her own financial gain. Evidence was
presented that Richter made fun of Ingerson
behind his back. However, thereis no
evidence that Richter's mocking or belittling
conduct was done to Ingerson's face or that
he was aware of this conduct. Indeed,
Cardwell [*81] isthe person who testified
to Richter's alleged belittling, and she
averred that Ingerson was wholly unaware
of it. Some evidence described what may be
called flirty activity on Richter's part at the
bar—she allegedly grabbed the inner thigh
or crotch area of one of the men sitting at
the bar. But even after that action, when the
bar closed and the patrons left all in a group,
Ingerson was described as friendly while
speaking to Richter and Ferris while the two
women were sitting in Richter's car parked
outside the bar. The women had left the bar
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approximately an hour and a half before
closing time, but they had returned and did
not come back inside but rather sat in their
car. David Cook, one of the people at the
bar, had parked his car near where the
women were parked and, upon exiting the
bar, had a brief conversation with one of the
other men who were leaving. Cook then
came back by Richter's car, spoke with each
of the women, shook hands with one or both
of them and with Ingerson, got in his car,
and left just afew minutes after the bar
closed at midnight. Cook described the
attitude of the two women and Ingerson at
thetime asfriendly. All of the other people
left the bar [*82] parking area except for
Ingerson, who was last seen by Cook, the
last to leave, standing quietly outside the
women's car conversing with them. No one
described Ingerson as angry or in any way
moved to violent conduct while standing
outside Richter's car talking with the
women. Not one of the withesses called by
the State presented evidence of any angry
exchange of words or conduct between
Ingerson and Richter. No evidence supports
the State's contention that Ingerson was
driven to murder because he was offended
by Richter's conduct towards him.

The telephone records established that
within the last two months before June 27,
2008, Ingerson and Richter exchanged 264
telephone calls and text messages. Thereis
no evidence that any of those contacts
involved anything other than afriendly and
non-adversarial relationship between
Ingerson and Richter. Sissy Cardwell,
Richter's coworker, testified that she was
aware that Richter was attempting to obtain

money from Ingerson. Richter wanted
$10,000 to put in her bank account,
attempting to show that she could afford to
have custody of ShakaralLove, a sixteen-
year-old friend. Richter had applied for
custody of Shakara, and her application
was[*83] being investigated by a state
agency. The State subpoenaed Richter's
bank records, which reflected that no large
deposit—no $10,000 nor any other amount
in excess of afew hundred dollars—was
ever deposited into her bank account in the
months prior to June 27, 2008. Ingerson
described his relationship with Richter by
stating, "We agreed that we were just going
to be friends." Shakara's brother, Tanner
Love, testified that Richter told him she and
Ingerson were just on a "friends basis."
Ingerson constantly maintained in his
voluntary statements made to the law
enforcement officers that he was merely in a
friendly relationship with Richter and that
they were not intimately involved in any

way.

The State's first two items of evidence that it
claims support the verdict are mere
speculation and not grounded in admitted
evidence. The State's third contention is that
Ingerson's presence outside the bar and
being the last person seen with Richter and
Ferrisis evidence of hisguilt. "Mere
presence of a person at the scene of acrime
either before, during[,] or after the offense,
or even flight from the scene, without more,
Isinsufficient to sustain aconviction asa
party to the offense.” [*84] See Srosv.
Sate, No. 01-14-00288-CR, 2015 Tex. App.
LEXIS 6675, 2015 WL 3981774, at *4 (Tex.
App.—Houston [ 1st Dist.] June 30, 2015,
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pet. ref'd) (mem. op., not designated for
publication); Garcia v. Sate, 486 S\W.3d
602, 612 (Tex. App.—San Antonio 2015,
pet. ref'd); Thompson v. Sate, 697 SW.2d
413, 417 (Tex. Crim. App. 1985), accord
Grossv. Sate, 380 SW.3d 181, 186 (Tex.
Crim. App. 2012). See also Ellis v. Sate,
551 SW.2d 407, 412 (Tex. Crim. App.
1977); McBride v. Sate, 486 SW.2d 318,
319-20 (Tex. Crim. App. 1972); McCormick
v. Sate, 168 Tex. Crim. 489, 329 SW.2d
436, 437 (1959); Burleson v. Sate, 132 Tex.
Crim. 2, 3,101 SW.2d 1020, 1021 (1936);
Gillard v. Sate, 128 Tex. Crim. 514, 516,
82 SW.2d 678, 679 (1935); Anderson v.
Sate, 85 Tex. Crim. 411, 413-14, 213 SW.
639, 640 (1919).

The State urgesin itsitems of evidence (4)
and (5) Ingerson's previous ownership of a
.38 Colt bobbed-hammer pistol because it
was a gun that could have fired the .38-
caliber bullet found in the back seat of the
Richter's vehicle in which the women were
found murdered. That bullet was depicted in
State's Exhibits 33, 34, 35, and 36 asit was
found inside the Envoy on the morning after
June 27, 2008.

The bullet was delivered to Calvin S. Story
Jr., aforensic scientist working at the
Firearms Section of the Texas Department
of Public Safety Crime Laboratory, for
analysis. Hisreport is admitted as State's
Exhibit 56 and states his conclusion
regarding the fired bullet—identified in his
report as item 11—the same as the bullet
depicted in the above-referenced pictures:
"It is our opinion that this bullet, item 11,
was fired from a firearm capable of
chambering and firing a .38 Special, .357

Magnum, or .38 Super (Auto) caliber
cartridge. A list of possible firearms would
include, but not be limited to, .38 Special
and .357 Magnum Colt revolvers and .38
Super (Auto) pistols.

No evidence[*85] being found that
Ingerson possessed or had accessto a.357
Magnum pistol or a .38 Super (Auto) pistol,
those two categories of pistol types that
might have fired the projectile found in the
back of the Envoy vehicle were not
discussed by the State's witnesses. Instead,
the focus of attempting to identify the
"murder weapon" turned to the Colt .38
Specia bobbed-hammer pistol Ingerson
purchased from James Elrod on February
12, 1999.

The State's summary item (4) reads " (4)
[Ingerson's] ownership of agun of the same
make and caliber as the murder weapon."
The State's summary item (5) reads "the
presence of the gun under the driver's seat in
[Ingerson's] vehicle the day after the
murders." The gun Ingerson purchased from
Elrod was one of the three categories of
pistols that might have fired the projectile
bullet found in the back of the Envoy
vehicle. The evidence at trial was that
Ingerson stated that he had sold this pistol
"to aMexican in South Texas' sometime
before June 27, 2008. No witness or
evidence proved any recent possession of
that pistol by Ingerson. Theinference is that
because Ingerson once owned a type of
pistol that might have fired the projectile, he
possessed the [*86] murder weapon. Briley
and Grizzard learned from Elrod's testimony
that he had fired the .38 bobbed-hammer
pistol into a dirt berm while doing target
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practice. Briley and Grizzard traveled to
Indiana and dug many projectiles from the
dirt berm. They found twenty-two
projectiles that were .38 caliber. Those
twenty-two projectiles were submitted to the
Texas Department of Public Safety crime
lab and were examined by forensic expert
Story. Story's testimony about those twenty-
two projectiles was that the family
characteristics that are the measurement of
the lands and grooves on the twenty-two .38
caliber dug-up bullets definitively did not
match Exhibit 44, the crime scene
projectile. No mention was made by expert
Story that any of these twenty-two dug-up
bullets had a right-hand twist that would
contrast with the left-hand twist on the
Exhibit 44 murder scene projectile so asto
eliminate them from being fired by a Colt
pistol (as Briley testified). Instead, Story's
conclusion that the crime scene projectile
Exhibit 44 and the twenty-two .38 caliber
bullets dug up from Indiana were not fired
from the same gun was based on the family
characteristics that did not match the lands
and grooves[*87] on the bullets. That fact
contrasts with the State's theory that the .38
Colt bobbed-hammer pistol purchased by
Ingerson from Elrod was the murder
weapon. In short, the State itself established
that the .38 Colt bobbed-hammer pistol
once owned by Ingerson was not the murder

weapon.

Therefore, the State's evidence items (4) and
(5) are not inferences drawn from facts but
rather are speculation. A .44 Smith &
Wesson pistol was found at the Ingerson
residence. The pistol Wayman observed
under the seat of the Ingerson vehicle on

Saturday, June 28, 2008, was first reported
and drawn as a pistol with a hammer and,
by his testimony, said to have a Smith &
Wesson stamp. Despite Wayman having
picked out a Colt .38 at Cabelasnearly a
year and a half after his original statement,
Wayman's testimony at trial was that he
chose the gun at Cabela's because it was the
most like the gun he remembered seeing but
that the gun he saw in Ingerson's vehicle
was a Smith & Wesson. Story, the State's
expert ballistics witness, definitively ruled
out any Smith & Wesson as the murder

weapon.

Ranger Briley interviewed Scott Wayman,
an employee at the Kwik Kar car wash in
August 2008. While vacuuming
Ingerson's[*88] car on Saturday, June 28,
Wayman noticed a pistol under the front
seat driver side of the car. He wrote out a
written statement in handwriting, which was
then typed and sworn to by Waymanin
front of anotary. He made a drawing of the
gun that he saw admitted into evidence as
State's Exhibit 172. The drawing clearly
depicted a gun with a hammer. At the same
time in August 2008, he initialed a picture
of agun that is State's Exhibit 170. Both the
drawing and the picture identified a gun that
had a hammer, thus not a bobbed-hammer
gun. Both the prosecutor and defense
counsel asked questions about the written
statement prepared by Wayman; however, it
was not introduced into evidence. Of
course, it did not comply with the State's
trial theory that the pistol under the seat on
June 28, 2008, was a .38 Colt bobbed-
hammer pistol. Wayman testified that the
pistol he saw was a Smith & Wesson and
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that it had an S & W stamped on the grip.
Ranger Briley put down in Wayman's sworn
statement that Wayman saw the S& W on
the grip and that Wayman thought it was a
Smith & Wesson pistol. Several months
later, in 2009, Ranger Briley and Detective
Grizzard met Scott Wayman at a
Whataburger where he was[*89] working
in Keller, and they again addressed the
subject of the pistol he had seen under the
seat of Ingerson's vehicle. The focus of the
investigation in 2009 was on the .38 Colt
bobbed-hammer pistol. During their
meeting, Briley and Grizzard showed
Wayman pictures of a .38 Colt bobbed-
hammer pistol and then took him to
Cabelasto seeif he could see apistal like
the one he had described a year earlier. At
Cabela's, Wayman chose a .38 Colt bobbed-
hammer pistol as looking like the pistol he
saw under the seat.

Wayman's testimony is the sole source of
evidence about a pistol under the seat of
Ingerson's vehicle. Thistestimony and this
evidence fall short of proof beyond a
reasonable doubt that the murder weapon
was under the seat of Ingerson's car on June
28, 2008.

Item (6) in the State's summary directs
attention to "the presence of gunshot residue
under the driver's seat of [Ingerson's| car."
Scott Wayman testified that a pistol with a
Smith & Wesson trademark was under the
driver's seat of Ingerson's vehicle at the car
wash on the day after the murders. That
weapon was logically the source of the
powder residue found in that location, under
the driver's seat. The fact that a

weapon [*90] was under the driver's seat of

Ingerson's vehicle likewise logically
explains the minimal amount of gunshot
particles found on the Ingerson's pants. The
gunshot residue was not directly linked in
any way to the murders. Furthermore,
despite splash DNA evidence found near the
two bodies, no DNA evidence was found on
Ingerson's pants.

Item (7) and item (8) in the State's summary
of argument relate to assertions on the part
of the State that Ingerson was guilty of
committing suspicious activity following
the murders and gave incriminating
statements to police and others. The facts
are that Ingerson voluntarily met three
separate times with law enforcement
officials without counsel. On each occasion,
Ingerson maintained his innocence. State's
witnesses Grizzard and Briley both testified
that Ingerson was confused as to the time
that he actually left Mikado because he
believed that the bar had closed at 11 p.m.
instead of midnight. That confusion falls
short of being incriminatingly suspicious
activity. Ingerson did not, even after heavy
pressures being applied in the voluntary
interviews, agree with the State's position
that he committed the murders. His repeated
denias are characterized [*91] by the State
asafailure on his part to cooperate with
investigating officers. Once again, the
State's summary of evidence and argument
amount to speculation and are not grounded
in facts.

V. CONCLUSION

The sole and only fact proven by the State
beyond a reasonable doubt is that Ingerson
was the last person seen at Richter's vehicle,
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where the victims' bodies were found. As
this court has stated:

Circumstantial evidence alone can be
sufficient to establish guilt. Hooper v.
Sate, 214 SW.3d 9, 13 (Tex. Crim. App.
2007). And while juries are permitted to
draw multiple reasonable inferences as
long as each inference is supported by
the evidence presented at trial, juries are
not permitted to come to conclusions
based on mere speculation or factually
unsupported inferences or presumptions.
See, e.g., Megan Winfrey v. State, 393
SW.3d 763, 771 (Tex. Crim. App. 2013).
"'[A]n inference is a conclusion reached
by considering other facts and deducing
alogical conseguence from them," while
'[s]peculation is mere theorizing or
guessing about the possible meaning of
facts and evidence presented.™ Id.
(quoting Hooper, 214 SW.3d at 16).

Sobaugh v. Sate, 421 SW.3d 787, 861
(Tex. App.—Fort Worth 2014, pet. ref'd).

Having thoroughly reviewed all of the
evidence and having categorized the
evidence in accordance with its presentation
in the State's brief, we make it clear that our
sufficiency review encompassed the
cumulative force[*92] of all of the
circumstantial evidence and the reasonable
inferences supportable from that evidence
viewed in the light most favorable to the
State. We hold that after reviewing all of the
circumstantial evidence and any reasonable
inferences from that evidence, the evidence
Isinsufficient to convince any rational
factfinder beyond a reasonable doubt that
Fred Earl Ingerson, 111 did intentionally or

knowingly cause the death of an individual,
Robyn Richter, by shooting her with a
firearm and did intentionally cause the death
of an individual, Shauna Ferris, by shooting
her with a firearm. We hold that the
evidence isinsufficient to establish the
elements of murder beyond a reasonable
doubt.

Having sustained Ingerson's point
challenging the sufficiency of the evidence
to support his conviction, we need not
address his remaining points. We reverse
thetrial court's judgment and render a
judgment of acquittal. See Tex. R. App. P.
43.2(c), 51.2(d); Greene v. Massey, 437
U.S 19, 24-25, 98 S Ct. 2151, 2154-55, 57
L. Ed. 2d 15 (1978); Burksv. United Sates,
437U.S 1, 16-18,98 S Ct. 2141, 2150-51,
57 L. Ed. 2d 1 (1978); Winfrey, 393 SW.3d
at 774; Sobaugh, 421 SW.3d at 869.

/s/ Bill Meier

BILL MEIER

JUSTICE

PANEL: DAUPHINOT and MEIER, JJ.29
PUBLISH

DELIVERED: October 27, 2016

End of Document

19 Justice McCoy was a member of the original panel but has retired
in the interim.
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BANC?

Pursuant to this court's internal operating
rules, | moved that the court hear this appeal
en banc. A magjority of the court [*2] voted
against the motion for en banc submission. |
dissent from this court's opinion and order
denying the motion for en banc submission.
See Tex. R. App. P. 47.5 (authorizing any
justice to file an opinion in connection with
the denial of ahearing en banc); O'Connor
v. First Court of Appeals, 837 SW.2d 94, 97
(Tex. 1992) (orig. proceeding). | believe that
en banc submission of this appeal is
unavoidable and that the prudent course
would have been to grant en banc
submission on the court's own motion prior
to the issuance of the panel's opinion today.

This appeal was submitted to the court with
oral argument on May 21, 2013, to a panel
of justices consisting of Justices Lee Ann
Dauphinot, Bob McCoy, and Bill Meier.
Justice McCoy retired from the court on
December 31, 2015. Therefore, the panel
deciding this appeal today consists of only
two justices, Justices Dauphinot and Meier.
See Tex. R App. P. 41.1(b) (providing that
if after argument a member of the panel
cannot participate in deciding the case, the
case may be decided by the two remaining
justices). Our court consists of seven
justices, and only two of them have reached
the decision that the evidence presented to
thejury isinsufficient to support Mr.
Ingerson’'s murder conviction and have
joined in today's judgment acquitting

1Neither this court's opinion and order denying hearing of this
appeal en banc nor this dissenting opinion should be construed as
indicative of a particular ruling by this court on any potential State's
motion for rehearing en banc.

Mr. [*3] Ingerson. Consequently, | believe
that a State's motion for en banc rehearing is
inevitable and that we will ultimately be
required to consider this appeal en bancin
any event.

To me, the more judicious course would
have been to hear this appeal en banc prior
to the issuance of today's two-justice panel
opinion. By doing so, we would have
avoided the possibility that the outcome of
this appeal will change on en banc
submission from a judgment of acquittal to
an affirmance of thetrial court's judgment
and the possibility of an additional time
delay associated with the drafting of a new
majority opinion en banc. We would have
spared the families of the victims, Mr.
Ingerson, and Mr. Ingerson's family, the
possible emotional toll of having Mr.
Ingerson released on bail after today only to
be |ater reincarcerated for life in accordance
with his sentence.2 And we would have
finally decided this appeal without the
possibility of yet further delay due to the
anomaly of upcoming changesin the
composition of this court.? For these
reasons, | moved the court to hear this

2See Tex. Code Crim. Proc. Ann. art. 44.04(h) (West Supp. 2016)
(providing that "[i]f a conviction is reversed by a decision of a Court
of Appesls, the [*4] defendant, if in custody, is entitled to release on
reasonable bail, regardless of the length of term of imprisonment,
pending fina determination of an appea by the state or the
defendant on amotion for discretionary review").

3Two of the justices on our court, Justice Dauphinot and Justice
Gardner, will be retiring from the court effective December 31,
2016; a new justice will be elected to Justice Gardner's seat; and
Justice Dauphinot's seat will be filled by an appointment. If any
State's motion for en banc rehearing is not decided prior to
December 31, 2016—as would be likely if a new majority opinion
must be drafted—the new justice(s) on our court will be required to
vote on the State's motion as part of the en banc court. See Tex. R.

App. P. 41.2(a).
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appeal en banc.

Y et, amajority of the court voted to deny
the motion seeking en banc submission of
this appeal. | therefore dissent from this
court's opinion and order denying the
motion for hearing of this appeal by the
court en banc. See Tex. R. App. P. 47.5.

/sl Sue Walker

SUE WALKER

JUSTICE

LIVINGSTON, C.J.; and GABRIEL, J.,
join.

PUBLISH

DELIVERED: October 27, 2016
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