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STATEMENT REGARDING ORAL ARGUMENT
Appellant has raised important questions and believes that oral
argument would help clarify the issues presented in his petition for

discretionary review. Therefore, he respectfully requests oral argument.
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TO THE HONORABLE JUDGES OF THE COURT OF CRIMINAL
APPEALS:

NOW COMES RUSSELL BOYD RAE, Appellant in this cause, by
and through his attorney of record, Hough-Lewis (“Lew”) Dunn, and,
pursuant to the provisions of TEX. R. APP. PROC. 66, et seq, moves this
Court to grant discretionary review, and in support will show as follows:

STATEMENT OF THE CASE

Appellant was charged by indictment with a violation of driving while
intoxicated, third or more offense under TEX. PENAL CODE §49.09(b)(2)
(CR 6). Appellant waived a jury trial, pleaded guilty to the trial court, and
was placed on probation (CR 8). The State then filed its application to
revoke probation (CR 11). Appellant challenged the use of one of the
misdemeanor convictions to enhance the case by filing an application for
post-conviction habeas corpus, alleging that that conviction, an operation of
a watercraft while intoxicated, was not a final conviction and therefore could
not be so used (CR 50). After a hearing, the trial court denied relief, made
findings of fact and conclusions of law (CR 74). Appellant timely perfected
his appeal (CR 76).

STATEMENT OF PROCEDURAL HISTORY
Appellant presented a sole issue in his appellate brief. The conviction

was affirmed in a memorandum opinion not designated for publication.



Ex parte Russell Boyd Rae, 2017 Tex. App. LEXIS 5325 (Tex. App. —
Texarkana, June 13, 2017). No motion for rehearing was filed. This petition
is due to be filed on July 13, 2017, and, therefore, is timely filed.
GROUNDS FOR REVIEW
SOLE GROUND: : DID THE COURT OF APPEALS ERR IN FINDING
THAT THE PRIOR CONVICTION FOR OPERATING A WATERCRAFT
WHILE INTOXICATED WAS A FINAL CONVICTION?
REASONS FOR REVIEW

Review is proper pursuant to TEX. R. APP. PROC. 66.3 (¢)
because the Court of Appeals has rendered its decision in in a way that
conflicts with a decision of this Court as follows:

The decision of the Court of Appeals conflicts with Ex parte
Russell Boyd Rae, No. 74,840 (Tex. Crim. App. 2003), holding that the
prior conviction for operating watercraft while intoxicated was not final
and could not be used for enhancement.

ARGUMENT AND AUTHORITIES
SOLE GROUND: DID THE COURT OF APPEALS ERR IN FINDING
THAT THE PRIOR CONVICTION FOR OPERATING A WATERCRAFT
WHILE INTOXICATED WAS A FINAL CONVICTION?
In Marion County in Cause No. F-14,689-A on or about December
11, 2015, Appellant was indicted for DWI, third or more offense (CR 6).
The State enhanced the offense using two prior misdemeanor DWI’s: a
conviction from January 28, 1987, in Cause No. 87-16 in the County Court

of Cass County for driving while intoxicated, and a conviction from July 6,

1993, in Cause No. 6513 in the County Court of Marion County for an



offense related to the operation of a moving vessel while intoxicated (CR 6).
Although granted community supervision on August 4, 2016, for a term of
ten years (CR 8). Appellant found himself the subject of a “Petition to
Revoke Probated Judgment,” filed on November 10, 2016 (CR 11).
Appellant moved to quash the petition (CR 13) and also filed an application
under Art. 11.072, TEX. CODE CRIM. PROC., challenging the legal
validity of the conviction, because he contended that the conviction in Cause
No. 6513 in Marion County was never a final conviction and therefore could
not be used to enhance the third DWI to a felony (CR 30).
The argument in the trial court and on appeal to the Sixth Court of

Appeals was the following:

In 1993 the offense of “operating a moving vessel while intoxicated”
was found in TEX. PARKS & WILD. CODE, §31.097, namely: §31.097(b),
TEX. PARKS & WILD. CODE. That statute stated, in relevant part:

“No person may operate a moving vessel...while the person is
intoxicated...”

Punishment was also found in the same code, in §31.097(c), TEX.
PARKS & WILD. CODE, giving a range of punishment to include a fine,
jail, or a combination of both; subsequent subsections allowed for more

severe punishment for repeat offenders. It was this law under which the State



brought its complaint and information in 1993 and for which Appellant was
convicted in Cause No. 6513 in Marion County.

Exhibit A of Appellant’s Application in Habeas Corpus (CR 36 ff)
showed a copy of the “Information,” showing Applicant’s offense was
alleged to have occurred on June 22, 1992. The Judgment and Order
Granting Probation were entered on July 6, 1993. (Both the Information and
Judgment are attached to this Petition as “Appendix C.”) Though at one
point the State moved to revoke that probation, the motion was eventually
dismissed (CR 41-42). Thus, Appellant served out his probation without
ever being revoked.

Appellant contends that the prior “boating while intoxicated” case
could not be used to enhance his current offense to a third degree felony.'
See, Ex parte Murchison, 560 S.W.2d 654, 656 (Tex. Crim. App. 1978).
There, in an appeal of a conviction with assault with intent to commit rape,
enhanced by two prior felony convictions to yield a life sentence, the Court
of Criminal Appeals held that without an order revoking probation, a
conviction is not “final” and may not be used for enhancement purposes; to

do otherwise was a violation of due process of law. Similarly, because of its

LIn that event, the highest level of offense in this matter would be a Class A
misdemeanor. Appellant does not contest the use of the other misdemeanor conviction in
Cause No. 87-16 from Cass County. See, TEX. PENAL CODE, §49.09(a).



own particular statute, the operation of a moving vessel while intoxicated or
“boating while intoxicated” — when probated and not revoked — does NOT
operate as an enhancing offense.

Because the 1993 case arose under a different statute, it differs from
other intoxication offenses that involve a probated sentence linked to the
operation of a motor vehicle. In the event of the latter, the case of Ex parte
Serrato, 3 SW.3d 41, 43 (Tex. Crim. App. 1999) held that “a probated DWI
which occurred after January 1, 1984, but prior to September 1, 1994, may
properly be used to enhance a sentence.” That was the case, because the
DWI statute then in effect, Article 6701/-1, V.A.C.S., specifically stated:
“For purposes of this article, a conviction for an offense that occurs on or
after January 1, 1984, is a final conviction, whether or not the sentence for
the conviction is probated.” Ex parte Serrato, at 43.

It might seem at first glance as if the prior watercraft/boating DWI
would be available as an enhancement. TEX. PENAL CODE §49.09(b)(2)
states that a DWI may be enhanced by any combination of prior intoxication
convictions: driving, boating, or flying, and two of them will serve to
enhance to a third degree felony.

However, TEX. PENAL CODE §49.09(c)(3) “Operating a watercraft

while intoxicated,” defines the offense, in relevant part:



“Offense of operating a watercraft while intoxicated means:

(C) an offense under Section 31.097, Parks and Wildlife Code, as that
law existed before September 1, 1994.”

(emphasis supplied)

That latter statute, TEX. PARKS & WILD. CODE §31.097, was the
law in effect when Appellant was charged and received his probated
sentence on July 6, 1993, the offense occurring on June 22, 1992.
Consequently, Subsection (c) of TEX. PENAL CODE §49.09(c)(3) applies
in the case at bar.

That being the case, the next question is this:

Did Section TEX. PARKS & WILD. CODE §31.097 specify whether
or not a probated conviction under that statute was final?

To answer that, one must review its legislative history. The entire
statute, TEX. PARKS & WILD. CODE §31.097, as enacted into law by the
71 Legislature (effective, July 1, 1989) is attached as “Appendix D.” The
law was amended by the 72md Legislature, effective September 1, 1991, as
seen in attached “Appendix E.” Finally, the law was repealed by the 731
Legislature, providing that “boating while intoxicated” offenses occurring on

or after September 1, 1994, were to be prosecuted under §49.06, TEX.



PENAL CODE, attached as “Appendix F.” So the answer to the question
above is this: Neither version of that statute, seen in Appendix D or E, stated
that a probated sentence under TEX. PARKS & WILD. CODE §31.097 was
available for enhancement. In fact, Chapter 900, §1.18(b), 1993, repealing

legislation stated as follows, in relevant part:

“(b) An offense committed before the effective date of this article is

covered by the law in effect when the offense was committed, and the

former law is continued in effect for that purpose.”

(Appendix F; emphasis added).

Therefore, the law in effect on June 22, 1992, covered Appellant’s
“boating while intoxicated” offense, not some law enacted at a later date.
That means the pronouncement in Ex parte Murchison controls: only a
conviction in a revoked probation -- only that sort of “final” conviction —
can be used to enhance, not something less. Absent a specific statutory
directive such as found in Art. 6701/-1, V.A.C.S., or in TEX. PENAL
CODE §49.09(d), a probated sentence from 1993 for boating while
intoxicated i1s NOT a final conviction for purposes of enhancement, unless it
is revoked, and a final conviction entered. A successfully served probation —

which happened in Cause No. 6513 — is not available for enhancement. See



also, Ex parte Langley, 833 S.W.2d 141, 143 (Tex. Crim. App. 1992). There
the defendant was convicted and given probation, then revoked and
sentenced, but then given shock probation, setting the case back to the status
of probation, which was unrevoked. It was error to use that case for
enhancement. See also, Nixon v. State, 153 S.W.3d 550, 551 (Tex. App. —
Amarillo 2004, pet. ref’d).

The Court of Appeals failed to grasp the distinction just made.
Instead, it relied upon TEX. PENAL CODE §49.09(b)(2) which pertains to
the enhancing the DWI to a felony of the third degree if it is shown that the
person has been convicted two times of any intoxication offense. See, Ex
parte Rae, 2017 Tex. App. LEXIS 5325, *3 and n. 4, citing to TEX. REV.
CIV. STAT. art. 6701/-1. Furthermore, the Court of Appeals cited to Rizo v.
State, 963 S.W.2d 137, 139 (Tex. App. — Eastland 1997, no pet.) to support
its reasoning (id.).

However, Rizo is inapposite since it involved a conviction under an
older driving while intoxicated statute, not a conviction for the operation of
a watercraft while intoxicated under the TEX. PARKS & WILD. CODE.
The Court of Appeals ignored the distinction about how the law concerning
a conviction under the TEXAS PARKS & WILD. CODE applied to the prior

Marion County case. The point is that, as such, that conviction was never



final. It was an offense “covered by the law in effect when the offense was
committed, and the former law is continued in effect for that purpose.” (See,
Chapter 900, §1.18(b), Appendix F, post).

This Court so held in 2003 in Cause No. 74,840, Ex parte Russell
Boyd Rae (per curiam decision, December 3, 2003)(Appendix G, post). In
that case precisely the same issue arose over using the same Marion County
operation of watercraft case, Cause No. 6513, to enhance a DWI in Gregg
County to a felony in Cause No. 28,841-B. Part of the reasoning behind this
Court’s granting the writ was ineffectiveness of counsel “for failing to
investigate one of the prior convictions used to elevate this offense to a
felony.” The trial court found that the prior offense (i.e., Cause No. 6513)
was not a final conviction available for enhancement purposes and that there
was ineffectiveness of counsel in failing to investigate that prior conviction;
the trial court recommended granting relief. This Court agreed with that
recommendation and granted habeas corpus relief.

Although no ineffectiveness of counsel issue was raised in the current
habeas application, the underlying determining factor was the use of a prior
conviction that was not final to enhance a misdemeanor DWI offense to a
felony; this Court agreed with the trial court then that the “boating while

intoxicated” conviction was not a final conviction; otherwise, there would



have been no predicate for finding ineffectiveness. It was the same prior case
that was used here: Cause No. 6513 from Marion County.

Appellant would urge this Court in the case at bar to follow the same
reasoning it applied in reviewing that prior habeas application in Cause No.
74,840, Ex parte Russell Boyd Rae from 2003. Appellant contends that, in
light of the foregoing, it 1s clear that the Court of Appeals erred in failing to
find that the prior conviction in Cause No. 6513 was not a final conviction

and could not be used for enhancement.

PRAYER FOR RELIEF
WHEREFORE, PREMISES CONSIDERED, Appellant respectfully
prays that this Court grant discretionary review, and, after full briefing on
the merits, issue an opinion reversing the Court of Appeals’ Judgment and
remanding this cause to the trial court, vacating and setting aside the
conviction.
Respectfully submitted,

/S/ Hough-Lewis Dunn
Hough-Lewis (“Lew”) Dunn
P.O. Box 2226

Longview, TX 75606

Tel. 903-757-6711

Fax 903-757-6712

Email: dunn@texramp.net
Texas State Bar No. 06244600
Attorney for Appellant
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I hereby certify, by affixing my signature above, that a true and
correct copy of the foregoing Petition for Discretionary Review, was sent to
the following person by certified mail, return receipt requested, on the 12"
day of July, 2017, to Ms. Stacey M. Soule, State Prosecuting Attorney, at
P.O. Box 13046, Austin, TX 78711-3046 and also sent by electronic means,
and also a true and correct copy was sent by first class mail to Ms. Angela
Smoak, Marion County & District Attorney, 102 W. Austin Street,

Jefferson, TX 75657 and also sent by electronic means on the same date.

/S/ Hough-Lewis Dunn
Hough-Lewis Dunn
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CERTIFICATE OF COMPLIANCE
I certify that the foregoing document complies with Rule 9, TEX.
R. APP. PROC., regarding length of documents, in that, exclusive of
caption, identity of parties and counsel, statement regarding oral argument,
table of contents, index of authorities, statement of the case, issues
presented, statement of jurisdiction, statement of procedural history,
signature, proof of service, certification, certificate of compliance, and

appendix, it consists of 2,144 words.

/S/ Hough-Lewis Dunn
Hough-Lewis Dunn

12



APPENDIX A



In The
Court of Appeals
Sixth Appellate District of Texas at Texarkana

No. 06-17-00063-CR

EX PARTE RUSSELL BOYD RAE

On Appeal from the 276th District Court
Marion County, Texas
Trial Court No. F14-689-A

Before Morriss, C.J., Moseley and Burgess, JJ.
Memorandum Opinion by Justice Moseley



MEMORANDUM OPINION

Relator Russell Boyd Rae filed an application for a writ of habeas corpus attacking the
legal validity of his conviction for driving while intoxicated (DWI), third or more. Rae argued
that a previous conviction for operating a boat while intoxicated, which placed him on community
supervision, could not supply jurisdiction for his felony DW1 conviction because it was not a final
conviction.! Since the prior judgment recited that Rae was found guilty of the offense, the trial
court denied Rae’s application for a writ of habeas corpus. We affirm.
L Standard of Review

An applicant seeking relief via the writ of habeas corpus must prove his claim by a
preponderance of the evidence. See Ex parte Peterson, 117 S.W.3d 804, 818 (Tex. Crim. App.
2003) (per curiam), overruled on other grounds by Ex parte Lewis, 219 S.W.3d 335, 371 (Tex.
Crim. App. 2007); In re Davis, 372 S.W.3d 253, 256 (Tex. App.—Texarkana 2012, orig.
proceeding). In cases like this one, “when the facts are uncontested and the trial court’s ruling
does not turn on the credibility or demeanor of witnesses, a de novo review by the appellate court
is appropriate.” Ex parte Ali, 368 S.W.3d 827, 831 (Tex. App.—Austin 2012, pet. ref’d) (citing
Ex parte Martin, 6 S.W.3d 524, 526 (Tex. Crim. App. 1999); see Ex parte Brown, 158 S.W.3d

449, 453 (Tex. Crim. App. 2005) (per curiam)).

' An application for a writ of habeas corpus must “attack the ‘legal validity’ of ‘(1) the conviction for which or order
in which community supervision was imposed’; or ‘(2) the conditions of community supervision.”” Ex parte
Villanueva, 252 S.W.3d 391, 395 (Tex. Crim. App. 2008) (quoting TEX. CODE CRIM. PROC. ANN. art. 11.072,
§ 2(b)(1)(2) (West 2015)).



1L Background

“In a felony DWI case, the State must prove, in addition to the . . . elements of that primary
offense, that the accused has twice previously, and scquentially, becn convicted of DWL.” Streh!
v. State, 486 S.W.3d 110, 113 (Tex. App.—Texarkana 2016, no pet.) (quoting Reese v. State, 273
S.W.3d 344, 34647 (Tex. App.—Texarkana 2008, no pet.) (citing TEX. PENAL CODE ANN.
§ 49.09(b)(2); Flowers v. State, 220 S.W.3d 919, 921 (Tex. Crim. App. 2007); Beck v. State, 719
S.W.2d 205, 210 (Tex. Crim. App. 1986)).

Here, the indictment alleged (and the State was required to prove) the following
jurisdictional prior convictions: (1) that Rae was previously convicted of an offense relating to
the operation of a motor vehicle while intoxicated on January 28, 1997, in cause number 87-16 in
the County Court of Cass County, Texas, and (2) that Rae was previously convicted of an offense
relating to the operation of a boat while intoxicated on July 6, 1993, in cause number 6513 in the
County Court of Marion County, Texas. Only the sccond jurisdictional prior conviction is at issue
here.

As a result of a plea agreement, Rae pled guilty to the DWI, third offense. Pursuant to the
terms of the plea agreement, the trial court suspended Rae’s sentence of ten years’ imprisonment
in favor of placing him on community supervision for ten years.

After the State filed an application to revoke Rae’s community supervision, Rae filed an
application for a writ of habeas corpus arguing that the second jurisdictional prior conviction was
not a final conviction because it was “probated and never revoked.” In support of this motion, Rae

filed a judgment entered on July 6, 1993, demonstrating (1) that Rae pled guilty to the offense of
3



operating a boat while intoxicated, (2) that the trial court found Rae guilty of the offense, (3) that
the trial court sentenced Rae to ninety days’ confinement and ordered him to pay $1,000.00, and
(4) that Rae’s sentence was suspended in favor of placing him on community supervision for a
period of two years.

1Il.  Analysis

Rae argues that because no evidence showed that his community supervision was revoked,
the State could not use his prior conviction for operating a boat while intoxicated as a predicate.
In support of this position, Rae cites several cases for the proposition that “[i]t is well-settled that
a probated sentence is not a final conviction for enhancement purposes unless it is revoked.”
Ex parte Langley, 833 S.W.2d 141, 143 (Tex. Crim. App. 1992) (citing Ex parte Murchison, 560
S.W.2d 654, 656 (Tex. Crim. App. 1978)). As further explained below, these cases, which discuss
enhancement of punishment, do not apply to the question of when a jurisdictional prior conviction
may be used to raise the level of offense of a DWI to a felony.

Under Section 12.42(c) of the Texas Penal Code, a defendant must have “previously been
finally convicted” of a prior offense if it is to be used to enhance punishment. TEX. PENAL CODE
ANN. § 12.42(c) (West Supp. 2016). Citing to this Section, and to Langley and Murchison, Rae
argues that his conviction for operating a boat while intoxicated was not final because his
community supervision was never revoked. Section 49.09 applies to this case, not Section 12.42.

In direct contrast to Section 12.42(c), Section 49.09 provides that DWI “is a felony of the
third degree if it is shown on the trial of the offense that the person has previously been convicted”

two times of any intoxication offense. TEX. PENAL CODE ANN. § 49.09(b)(2) (West Supp. 2016).
4



The plain language of Section 49.09 merely required the State to prove that Rae was “twice
previously convicted for offenses related to operating a motor vehicle, aircraft, or watercraft while
intoxicated,” and nothing more. See Gibson v. State, 995 S.W.2d 693, 694 (Tex. Crim. App.
1999).

The State accomplished this feat because the judgment for operating a boat while
intoxicated established that Rae was found guilty of the offense and was placed on regular
community supervision instead of deferred adjudication community supervision.® See Ex parte
Serrato,3 S.W.3d 41, 43 (Tex. Crim. App. 1999) (per curiam); see also Nixon v. State, 153 S.W.3d
550, 552 (Tex. App.—Amarillo 2004, pet. ref’d); Willis v. State, No. 11-02-00242-CR, 2003 WL
22064030, at *1 (Tex. App.—Eastland Sept. 4, 2003, pet. ref’d) (not designated for publication)
(concluding that a 1991 conviction was “final” for purposes of Section 49.09 because it adjudicated

defendant’s guilt).> Accordingly, we overrule Rae’s sole issue on appeal.

2The term “{o](fense of operating a watercrafl while intoxicated” means “(C) an offense under Section 31.097, Parks
and Wildlife Code, as that law existed before September 1, 1994.” TEX. PENAL CODE ANN. § 49.09(c)(3}(C) (West
Supp. 2016). It is undisputed the Rae’s previous conviction met this definition.

3Section 12.42 serves a different purpose than Section 49.09. Gibson, 995 S.W.2d at 696.

“Rae also argues that Section 49.09(d) requires a final conviction. That Section states: “For the purposes of this
section, a conviction for an offense under Section 49.04, 49.045, 49.05, 49.065, 49.06, 49.07, or 49.08 that occurs on
or after September 1, 1994, is a final conviction, whether the sentence for the conviction is imposed or probated.”
TEX. PENAL CODE ANN. § 49.09(d). Because his prior conviction was an offense set forth in former Texas Parks and
Wildlife Code, Rae concludes that his 1993 conviction was not a final conviction. However, “TEX. REV. CIV. STAT.
art. 6701/-1(h) (1991),” which was the applicable statute at the time of Rae’s 1993 conviction, provided. “For the
purposes of the article, a conviction for an offense that occurs on or after January 1, 1984, is a final conviction, whether
or not the sentence for the conviction is probated.” Rizo v. State, 963 S.W.2d 137, 139 (Tex. App.—Eastland 1997,
no pet.). “Effective September 1, 1994, Article 6701/-1 was repealed, and operating while intoxicated offenses were
defined by” Section 49.09. Id. Thus, even assuming a *“final” conviction is required, we would find that obligation
met.

SAlthough this unpublished case has no precedential value, we may take guidance from it “as an aid in developing
reasoning that may be employed.” Carrillo v. State, 98 S.W.3d 789, 794 (Tex. App.—Amarillo 2003, pet. ref’d).

5



Iv. Conclusion

We affirm the trial court’s denial of Rae’s application for a writ of habeas corpus.

Bailey C. Moseley
Justice

Date Submitted: May 31, 2017
Date Decided: June 13, 2017

Do Not Publish
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Court of Appeals
Sixth Appellate District of Texas

JUDGMENT

Ex parte Russell Boyd Rae Appeal from the 276th District Court of
Marion County, Texas (Tr. Ct. No. F14-689-
No. 06-17-00063-CR A). Memorandum Opinion delivered by

Justice Moseley, Chief Justice Morriss and
Justice Burgess participating.

As stated in the Court’s opinion of this date, we find no error in the judgment of the court
below. We affirm the judgment of the trial court.
We note that the appellant has adequately indicated his inability to pay costs of appeal.

Therefore, we waive payment of costs.

RENDERED JUNEL13, 2017
BY ORDER OF THE COURT
JOSH R. MORRISS, 111
CHIEF JUSTICE

ATTEST:
Debra K. Autrey, Clerk
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IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS.

Jemes P. Pinstrom, County Attorney of the County of Marien,
Stato of Texas, in behalf of said State, presents in the County
Court of said County, at the April Torm, 1993, of said Court,

thet Russell Boyd Rse on or about the 22ad
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day
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NO. 6513

THE STATE OF TEXAS IN THE COUNTY COURT

VS, IN AND FOR

RUSSELL BOYD RAE MARION COUNTY, TEXAS
JUDGMENT AND ORDER GRANTING PROBATION

Jaiey T R

Attorney for State: Attorney for Defendant:

James P. Finstrom Pro Be

Offense Convicted Of: pate Offense Committed:

Operating a Boat While Intoxicated 6/22/92

Charging Instrument: Information Plea: Guilty
UM Y r“’, °

Terms ‘of Plea Bargain:

1. Misdemeanor probation, 90 days probated for 2 years;

2. Fine of 51000.00; °

3. 40 hours of community service;

4. Restitution of §-0-

5. Pay all court costs, fines, court appointed attorney's fees
monthly as a condition of probation

Costs: $241.00

Date Sentence Imposed: 7/56/93
Punishment and Place of Confinement: n/a

Time credited: N/A : Total Restitutioni §

Concurrent Sentence Unless Otherwise Specified:
JUDGMENT

on this date, this cause was called for trial, and the State
appeared by James P. Finstrom, her County Attorney/District
Attorney, and the Defendant, Russell Boyd Rae, appeared in
person in open court, and the said defendant having duly waived
arraignment, pleaded guilty to the information herein, both
parties having announced ready for trial, and thereupon a trial
by jury was waived by all parties and the defendant waived read-
ing of the information and pleaded guilty thereto, and the Court
having heard the evidence subnmitted and having heard the argu-
ments of both sides finds that defendant is guilty of the misde-
meanor offense of operating a boat while intoxicated and punish-

ment is fixed at confinement in the Marion County Jail for a
period of 90 days and a fine of $1000.00 and the_defendant

Judgment and Order Granting Probation = Page 1



“having made application for grohation and the Court being of the

pinion that probation s granted in this cause as to the
sentence but not as to the fine, it is hereby ORDERED that the
imposition of sentence is suspended during the good behavior of
the defendant, and the defendant is hereby placed on probation
for a term of 2 years beginning on this date under the super-
vision of the Court and the duly appointed and acting adult
probation officer of Marion County, Texas, subject to the terms
and conditions of probation imposed per draft on file, a copy of
which is given to the defendant in open court,

The Clerk of this Court is directed to furnish Defendant
herein a certified copy of the terms and conditions of his proba-
tion, and to take Defendant's receipt therefor.

SIGNED AND ENTERED this 2 3 day of July, 1993,

ge Presjding
. e AR
430 o e AT
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WATER SAFETY
Title 4

v, including weather and density of wraffic, or
-+ the exercise of reasonable care, to bring the
~ssured clear distance ahead.

-n may provide for the standardization of speed limits for
No political subdivision or state agency may impose a speed
« conformity with the commission’s standards.

th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975. Amended by Acts 1989,

_.th. 313, § 1, eff. Sept. 1, 1989.

Historical and Statutory Notes

The 1989 amendment designated the text as
subsce. {a), and added subsec. (b).

Prior Law:
Acts 1959, 56th Leg., p. 369, ch. 179.

Acts 1965, 59th Leg., p. 1540, ch, 676, § 1.
Acts 1971, 62nd Leg., p. 2935, ch, 971, § 13,
Vernon's Ann.P.C. (1925) art. 1722a, § 13
Acts 1973, 63rd Leg., p. 995, ch. 399, § 5.
Vernon's Ann.Civ.5t, art. 9206, § 13.

§ 31.096. Reckless Operation and Excessive Speed

No person may operate a vessel or manipulate water skis, an aguaplane, or
a similar device on the water of this state in wilful or wanton disregard of the
rights or safety of others or without due caution or circumspection, and at a
speed or in a manner that endangers, or is likely to endanger, a person or

property.

Acts 1975, 64th Leg., p. 1405, ch, 545, § 1, eff. Sept. 1, 1975. Amended by Acts 1985,
69th Leg., ch. 267, art. 3, § 10, eff. Sept. 1, 1985.

Historlcal and Statutory Notes

The 1985 amendment deleied “(a)" at the
beginning of the section and deleted former
subsec. (b) which read:

“A person who violates this section is guilly
of a misdemeanor and on conviction is punish-
able by a fine of not less than $25 nor more
than §500."

Prior Law:

Acts 1959, 36th Leg., p. 375, ch. 179, § 14.

Acts 1965, 39th Leg., p. 1540, ch. 676, § I.

Acts 1971, 62nd Leg., p. 2938, ch. 971,
§ 24(e).

Vernon's Ann.P.C. (1925) art. 1722a, § 24(e).

Acts 1973, 63rd Leg., p. 995, ch. 399, § 5.

Vernon's Ann.Civ.St. art. 9206, § 24(e).

§ 31.097. Operatlon of Vessel While Intoxicated

(a) In this section:

(1) "Alcohol concentration” means;

(A) the number of grams of alcohol per 100 milliliters of blood;
(B) the number of grams of alcohol per 210 liters of breath: or
(C) the number of grams of alcohol per 67 milliliters of urine.

(2) “Alcoholic beverage” has the meaning assigned by Section 1.04, Alco-

holic Beverage Code.

(3) "Controlled substance” has the meaning assigned by Section 1.02,
Texas Controlled Substances Act (Article 4476-15, Vernon's Texas Civil

Statutes).!
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a.ff“:- or (4) “Controlled substance analogue” has the meaning assigned by Section
ring the 1.02, Texas Controlled Substances Act (Article 4476~15, Vernon's Texas Civil
Statutes).
mits for (S} “Drug” has the meaning assigned by Section 1.02, Texas Controlled
a speed Substances Act (Article 4476-15, Vernon's Texas Civil Statutes).
(6) “Intoxicated” means:
:1s 1989, {A) not having the normal use of mental or physical faculties by reason

of the intreduction of alcohol, a controlled substance, a controlled sub-
stance analogue, a drug, or a combination of two or more of those
substances into the body; or

676, § 1. ; ;

71, 5513_ (B) having an alcohol concentration of 0.10 or more.

‘;;‘,'q §§‘§' {7) “Serious bodily injury” means injury that creates a substantial risk of

T death or that causes serious temporary or permanent disfigurement or
protracted loss or impairment of the function of any bodily member or
organ.

{(b) No person may operate a moving vessel or manipulate water skis, an
ane, or aquaplane, or a similar device while the person is intoxicated. For the
1 of the purpose of this section, a vessel does not include any device that is propelled
nd at a solely by the current of the water. A person who violates this subsection
'son or commits an offense.

(c) Except as provided by Subsections (d), (¢), and (f} of this section, an
1s 1985, offense under Subsection (b) of this section is punishable by:

(1) a fine of not less than $100 or more than $1,000;

(2) confinement in jail for a term not to exceed 180 days; or

(3) both the fine and confinement in jail.
',?,;.,F;‘}; (d) If it is shown at the trial of a person that the person has previously been
sh. 971, convicted once of an offense under Subsection (b) of this section, the offense
§ 24(c) is punishable by:
99, § 5. (1) a fine of not less than $300 or more than $2,000;

el

(2) confinement in jail for a term not to exceed one year; or
{3) both the fine and confinement in jail.

(e} If it is shown at the trial of a person that the person has previously been
convicted two or more times of an offense under Subsection (b) of this
section, the offense is punishable by:

bleod; (1) a fine of not less than $500 or more than $2,000; and

hi or (2) confinement in jail for a term of not less than 30 days or more than
two years or imprisonment in the state penitentiary for a term of not less
, Alco- than 60 days or more than five years.
() A conviction under Subsection (b) of this section may not be used for
. 1.02, the purpose of enhancement under Subsection (d) or (e} if:
- Civil

(1) the conviction was for an offense committed more than five years
before the offense for which the person is being tried was committed; and
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(2) the person has not been convicted of an offense under Subsection (b)
committed within five years immediately preceding the date on which the
offense for which the person is being tried was committed.

(g) If it is shown at the trial of a person punished for an offense under
Subsection (c), (d), or (e) of this section that the person committed the offense
and as a direct result of the offense another person suffered serious bodily
injury, the minimum term of confinement for the offense is increased by 60
days and the minimum and maximum fines for the offense are increased by
$500.

(h) A person who operates a moving vessel or manipulates water skis, an
aquaplane, or a similar device is deemed to have given consent, subject to this
section, to the taking of one or more specimens of the person’s breath or
blood for the purpose of analysis to determine the alcohol coneentration or
the presence in the person's body of a controlled substance, controlled
substance analogue, or drug if the person is arrested for any offense arising
out of acts alleged to have been committed while the person was operating or
in actual physical control of a moving vessel or manipulating water skis, an
aquaplane, or a similar device while intoxicated. A person so arrested may
consent to the giving of any other type of specimen to determine the person’s
alcohol concentralion, but the person is not deemed, solely on the basis of the
person’s operation of a moving vessel or manipulating water skis, an aqua-
plane, or a similar device, to have given consent to give any specimen other
than a specimen of the person's breath or blood. The specimen or specimens
shall be taken at the request of a peace officer having probable cause to
believe the person was operating or in actual physical control of a moving
vessel or manipulating water skis, an aquaplane, or a similar device while
intoxicated.

(i) When a person gives a specimen of blood at the request or order of a
peace officer under this section, only a physician, qualified technician, chem-
ist, registered professional nurse, or licensed vocational nurse may withdraw
a blood specimen for the purpose of determining the alcohol concentration or
presence of a controlled substance, controlled substance analogue, or drug in
the blood. The sample must be taken in a sanitary place inspected pericdical-
ly by the county in which the sample is taken or in a physician’s office or a
hospital licensed by the Texas Department of Health. This limitation does not
apply to the taking of specimens of breath, urine, or bodily substances other
than blood. The person drawing the blood specimen at the request or order
of a peace officer under this section or the hospital where that person is taken
for the purpose of securing the blood specimen is not liable for damages
arising from the request or order of the peace officer to take the blood
specimen as provided by this section, if the blood specimen was withdrawn
according to recognized medical procedures. This subsection does not relieve
a person from liability for negligence in withdrawing a blood specimen.
Breath specimens taken at the request or order of a peace officer must be
taken and analysis made under conditions prescribed by Subsection (b},
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Section 3, Chapter 434, Acts of the 61st Legislature, Regular Session, 1969
(Article 6701/-5, Vernon's Texas Civil Statutes).

(i) A person who gives a specimen of breath, blood, urine, or other bodily
substance under this section may, on request and within a reasonable time
not to exceed two hours after the arrest, have a physician, qualified techni-
cian, chemist, or registered professional nurse of the person's own choosing
draw a specimen and have an analysis made of the person’s blood in addition
to any specimen taken and analyzed at the direction of a peace officer. The
failure or inability to obtain an additional specimen or analysis by a person
does not preclude the admission of evidence relating to the analysis of the
specimen taken at the direction of the peace officer under this section.

(k) On the request of a person who has given a specimen at the request of a
peace officer, full information concerning the analytical results of the test or
tests of the specimen shall be made available to the person or the person’s
altorney.

(1) If for any reason the person’s request to have a chemical test is refused
by the officer or any other person acting for or on behalf of the state, that fact
may be introduced into evidence at the person's trial.

(m) If the person refuses a request by an officer to give a specimen of
breath or blood, whether the refusal is express or the result of an intentional
failure of the person to give the specimen, that [act may be introduced into
evidence at the person's trial.

{n) Before requesting a person 1o give a specimen, the officer shall inform
the person orally and in writing that if the person refuses to give the specimen
that refusal may be admissible in a subsequent prosecution. The officer shall
provide the person with a written stalement containing this information. If
the person refuses the request of the officer to give a specimen, the officer
shall request the person to sign a statement that the officer requested that the
person give a specimen, that the person was informed of the consequence of
not giving a specimen, and that the person refused to give a specimen.

(o) Except as provided by Subsection (g) of this section, if a person under
arrest refuses upon request of a peace officer to give a specimen designated
by the peace officer as provided by Subsection (h), a specimen may not be
taken.

(p) A person who is dead, unconscious, or otherwise in a condition render-
ing the person incapable of refusal, whether the person is arrested or not, is
deemed not to have withdrawn the consent provided by Subsection (h) of this
seclion. If the person is dead, a specimen may be withdrawn by the county
medical examiner or the examiner's designated agent or, if there is no county
medical examiner for the county, by a licensed funeral director or a person
authorized as provided by Subsection (i) of this section. If the person is not
dead but is incapable of refusal, a specimen may be withdrawn by a person
authorized as provided by Subsection (i) of this section. Evidence of alcohol
concentration or the presence of a controlled substance, controlled substance
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Title 4

analogue, or drug obtained by an analysis authorized by this subsection is
admissible in a civil or criminal action.

(q) A peace officer shall require a person to give a specimen if:

(1) the officer arrests the person for an offense under Subdivision (2),
Subsection (a), Section 19.05, Penal Code, or this section;

(2) the person is the operator of a vessel involved in an accident that the
officer reasonably believes occurred as a result of the offense;

{3) at the time of the arrest the officer reasonably believes that a person
has died or will die as a direct result of the accident; and

(4) the person refuses the officer's request to give a specimen voluntarily.

Acts 1075, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975. Amended by Acts 1985,
69th Leg., ch. 267, art. 3, § 11, eff. Sept. 1, 1985; Acts 1989, 71st Leg., ch. 185, § 1, cff.

July 1, 1989.

! Repealed; see, now, V.T.C.A. Health and Safety Code, § 481.002.

Historlcal and Statutory Notes

The 1985 amendment deleted “(a)" at the
beginning of the section and deleted former
subsec. (b), which read:

“A person who violates this section is guilty
of a misdemeanor and on conviction is punish-
able by a fine of not less than §50 nor more
than $500 or by confinement in the county jail
for not more than six months, or by both.”

The 1989 amendment rewrote this section
which previously read:

“No person may operaie a vessel or manipu-
late water skis, an aquaplane, or a similar
device in a careless or imprudent manner
while he is intoxicated or under the influence
of intoxicating liquor or while he is under the
influence of a narcotic drug, barbiturate, or
marijuana.”

Section 3 of the 1989 amendatory act pro-
vides:

“This Act takes effect on the first day of the
first month that begins more than 14 days after
the date the Act is either signed by the gover

nor or becomes law without the governor's
signature [signed May 26, 1989]. This Act ap-
plies o an offense under Section 31.097, Parks
and Wildlife Code, committed on or after the
effective date. An offense committed before
the effective date of this Act is punishable
under the law in existence at the lime the
offense was commitied, and the former law is
continued in cffect for that purpose. For pur-
poses of this section, an offense is committed
before the elfective date of this Act if any
element of the offense occurs before that date.”

Prior Law:

Acts 1959, 56th Leg., p. 374, ch. 179, § 11(d).

Acts 1965, 59th Leg., p. 1540, ch. 676, § 1.

Acts 1971, 62nd Leg., p. 2938, ch. 971,
§ 24(d).

Acts 1973, 63rd Leg., p.
§ 6.030).

Vernon's Ann.P.C. (1925) art, 17223, § 24(d).

Acts 1973, 63rd Leg, p. 995. ch. 399, § 5.

Vernon's Ann.Civ.St. art. 9206, § 24(d).

1171, ch. 429,

§ 31.098. Hazardous Wake or Wash

No person may operate a motorboat so as to create a hazardous wake or

wash,

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

Historlcal and Statutory Notes

Prior Law:
Acts 1959, 56th Leg., p. 169, ch, 179,
Acts 1965, 59th Leg., p. 1540, ch. 676, § 1.

Acts 1971, 62nd Leg., p. 2936, ch. 971, § 15.
Vernon's Ann.P.C. (1925) art. 1722a, § 15.
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Title
Historical and Statutory Notes date of thi~ grticle Yefc
1991 Legislation e =d

Section 7.09(h) of the 1991 amendatr~ e
provides:

“The change in law mad.
not affect taxes imposed . *

§ 31.052. Securitv * 0\

(a) Except - code and except fc
statutory lie otor shall be noted on th
certificate ot uch the security interes
applies. P

Amended by Acts . wi Leg., . 991,

SUBCHAP1 . ... BOATING REGULATIONS

Cross References

Boat or motor manufacturers, distributors,
and dealers, see Vernon's Ann.Civ.St. art. 8911,

§ 31.097. Operation of Vessel While Intoxicated
(a) In this section:

[See main volume for text of (a)(l) and 2]

(3) “Controlled substance” has the meaning assigned by Section 481.002, Health and
Safety Code.

(4) “Controlled substance analogue” has the meaning assigned by Section 481.002,
Health and Safety Code.

(%) “Drug" has the meaning assigned by Section 481.002, Health and Safety Code.

[See main volume for text of (a)(6) to Q)]
Amended by Acts 1951, 72nd Leg., ch. 14, § 284{45), off. Sept. 1, 1991,

Cross References

Breath alcohol testing program, costs, see
Vernon'’s Ann.C.C.P. art. 102.016.

§ 31.1021. Operating Vessels in Scubn Diving or Snorkeling Areas
[See main volume for text of (a) to (e) ]

(f) In this section, * ‘diver down’ flag"” means a square or rectangular red flag, at least
15 inches by 15 inches, that has a diagonal white stripe,

Amended by Acts 1991, 72nd Leg., ch. 226, § 1, eff. Sept, 1, 1991.
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§ 31.097. Rege::éd by Acts 1993, 73rd Leg., ch. 900, § 1.12, eff. Sept. 1.

Historical and Statutory Notes

. repealed section, providing for the of-
. of operating 8 vessel while intoxicated,

"',“:‘daived from:
W ets 1959 36th Leg. p. 374, ch. 179,

11(d).
Ac?s 1965. 39th Leg., p. 1540, ch. 676, § 1.
pro 13!7:. 62nd Leg., p. 2938, ch. 971,
4(d).
M-?,ZIWJ. 63rd Leg., p. 1171, ch. 429,
§ 6.0300). i
vernon's Ann.P.C. (1925) an.
§ 24(d). N
Acts 1973, 63rd Leg., p. 695, ch. 399, § 5,
vernon's Ann.Civ.5t. art. 9206, § 24(d).
Acts 1975, 64th Leg., p. 1405, ch. 545, § 1.
‘\cts 1985, 69th Leg.. ch. 267, art. 3, § 11.
Avts 1989, 71st Leg., ch. 185, § 1,

1722a,

§ 31.098. Hazardous Wake or Wash

No person may operate a motorboat
uaih.

Acts 1991, 77nd Leg., ch. 14, § 284145).

Section 1.18 of the 1993 repealing act pro
vides:

“la} The change in law made by this article
applies only to an offense committed on or afier
the effective date of this anicle. For purpones
of this section, an oftense is committed befare
the effective date of this anicle if any element of
the offense occurs before the effective date.

“(b) An offense committed before the effec-
tive date of this article is covered by the law in
effect when the offense was committed, and the
former law is continued in effect for that pur.
pose.

See, now, V.T.C.A. Penul Code, § 49.06.

so as to create a hazardous wake or

aats 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

Historical and Statutery Notes

Prior Laws:
scts 1939, 36th Leg.. p. 369, ch. 179,
wis 1963, 59th Leg.. p. 1540, ch. 676, § 1.
Acts 1971, 62nd Leg., p. 2936, ch. 971, § 15.

Vernon's Aan.P.C. (1925) art. 17222, § 15.
Acts 1973, 63rd Leg.. p. 995, ch. 399, § 5.
Vernon's Ann.Civ.St. art. 9206, § 15.

Library References

Shipping &211.
WESTLAW Topic No. 354.
C1.S. Shipping § 8.

§ 31.099. Circular Course Around Fisherman or Swimmer

1) No person may operate a motorboat in a circular course around any

sher boat any occupant of which is en
swimming.

gaged in fishing or around any person

3
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FILED

GREGG COUNTY, *t. s

IN THE COURT OF CRIMINAL APPEALS
OF TEXAS
NO. 74,840

EX PARTE RUSSELL BOYD RAE, Applicant

ON APPLICATION FOR A WRIT OF HABEAS CORPUS
FROM GREGG COUNTY COUNTY ’

Per Curiam.

OPINION

This is an application for a writ of habeas corpus which was transmitted to this Court
pﬁrsuant to the provisions of Article 11.07, § 3, ef seq., V.A.C.C.P. Applicant was
convic;ted of driving while intoxicated, and punishment was assessed at ten years
imprisonment. No direct appeal'was takcn.

Applicant contends, inter alia, that his trial counsel was ineffective for failing to
investigate one of the prior convictions used to elevate this offense to a felony. Counsel

acknowledges that he did not investigate the offense and claims that this was an oversight.



| RAE -- 2
The trial court finds that the prior offense alleged in the indictment was not a final
conviction available for enhancement purpoeses, and that counsel was ineffective for failing '

to investigate the prior conviction. The court recommends granting relief.

RS A

Wg aéieé"Wﬁh the recomﬁendaﬁon. Counsel's failure to investigate resulted in an
improper enhancement of this offense. Habeas corpus relief is granted and the judgment in
Cause Number 28,841-B from the 124th District court of Gregg County is vacated and set
aside. Applicant is remanded to the custody of the Sheriff of that county to r;mswer the
charging instrument.

Copiés of this opinion shall be sent to the Texas Department of Criminal Justice,

institutional divisions.

DO NOT PUBLISH
DELIVERED: DECEMBER 3, 2003

A True Copy

Attest: -
_Bennett, Jr., Clerk
gggr?of Criminal Appeals of Texas

s 0L,

- Deputy
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